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B. J. Hacier, Aprpretiant, vs. Joun Mercer, Arpacies, 


Where a clerk had failed to enter judgment on an order of court to that effect at 
one term, it is proper to have it done thereafter at the next term. 


Appeal from Hillsborough Circuit Court. 
The opinion of the court contains a full statement of the 
facts presented by the record. 


James Gettis, for Appellant. 
J. K. Glover, for Appellee. 
BALTZELL, C. J., delivered the opinion of the court. 


John Mercer instituted his action to recover of the de- 
fendant Hagler the sum due on a promissory note for $350. 
The defendant filed a plea, which having been withdrawn, 
judgment was given by nel diczt, and a writ of enquiry 
was awarded to the clerk to assess the damages. This 
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was at April term, 1854. At that term the clerk died 
during the session of the court, having, however, entered 
a judgment formally, omitting and leaving a blank for the 
damages and amount as well as that of the costs, which it 
is admitted was not perfected on account of his death. At 
the next term, on application to the court, a judgment was 
entered, on motion, to supply this deficiency, inserting the 
amount due after an assessment by the clerk and com- 
pleting the judgment as originally designed to be entered- 
We have no hesitancy in saying that the court was right 
in granting the order asked for. It was but to complete 
that which had been left undone at the previous term 
through a dispensation of Providence, and not through 
the fault or laches of the party. The order was to the 
clerk to assess the damages and enter judgment. He 
omitted to assess the damages, and without this could not 
enter the judgment. The order, then, was unexecuted, 
and remained as a duty to be performed, without any fur- 
ther direction of the court, by his successor. 
Nor was it necessary to give notice by scire facias to 
defendant. He had already admitted the debt in the de- 
claration, the amount of the note, to be due. The addi- 
tion of the interest to the principal—matter of calculation 
merely and purely ministerial in its character—was all 
that was required to ascertain the amount for which judg. 
ment should be entered. This calculation is not made on 
motion of the party; it is usually by the plaintiff’s attor- 
ney for the clerk, or by himself without aid. 
We have spoken of the judgment in this case as by nzl 
. dicit, and this is its proper appellation, although the term 
default is used in the order. The defendant had with- 
drawn his plea, and said nothing further—hence the judg- 
ment was against him. The substance is to be regarded, 
and not the form, in considering questions of this nature. 
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There are two judgments in the record: one entering the 
judgment as of the date of the 8th of November, 1854, to 
which our remarks are addressed, and which is the judg- 
ment directed to be affirmed ; the other is an entry of judg- 
ment nune pro tunc, which it will be the duty of the judge 
below to order to be vacated. 

The judgment will be affirmed with costs. 





Joan Mexcer, Appe.iant, vs. Hersert H. Boosy, Ap- 
PELLEE. 


The appearance by attorney of a party summoned as a garnishee, cures any de- 
defect in the service of the writ of garnishment. 


Appeal trom Hillsborough Circuit Court. For the facts 
¥ case, reference is made to the opinion of the Couft. 


os. B. Lancaster, for Appellant. 
J. T. Magbee, for Appellee. 
DU PONT, J., delivered the opinion of the Court. 


The appellant John Mercer was summoned by a writ of 
garnishment, to answer and set forth what goods and chat- 
tles, rights and credits, money or effects were in his pos- 
session or control, belonging to Philip S. Lever, the plain- 
tiff in execution. The indorsement on the writ is as fol- 
lows: ‘Served—July 25th, 1854—E. T. Kendrick, Sher- 
iff.’ The record shows that at the fall term, 1854, the par- 
ties appeared by their attorneys and that a judgment was 
entered against the garnishee for the want ot a plea or 


answer. , 
The orror assigned is that the endorsement on the writ 








724 SUPREME COURT, 


—_—— a ee 
Campbell vs. Chaffee et al—Statement of Case. 

















—— 





does not show iow the service was perfected, whether by 
delivery of a copy or otherwise. 

The statute (vide Thompson’s Digest, 372,) provides 
that the service of the writ of garnishment shall be 
the same as is provided in the case of a summons ad res- 
pondendum, and it has been heretofore decided by this 
court that the appearance of a defendant in a suit cures 
any defect in the service of the writ. (D. B. Wood & Co. 
vs. Bk. of the State of Geo., 1 Fla. Rep., 378.) We can 
perceive no good reason why the same rule should not be 
applicable to the service of writs of garnishment. 

Therefore let the judgment of the Circuit Court be 
affirmed. 


Wanuiam L. Campsens, Apretiant, vs. Cuarres, Sr. Ar- 
NAUD AND OCrort, APPELLEES. * 


1. From the terms of the statute providing for the commencement of suits in the 
courts of common law, it is clearly deducible that the debt or damages sued 
for, as set forth in the pracipe, ought to be inserted in the summons ad respon- 
dendum ; but the omission by the clerk to do so does not render the summons 
void. 

2. Where an amendment in the original process is allowable, the Supreme Court, 
upon error brought, will give to the party entitled thereto the same benefit of 
the amendment as though it had been actually made. 

3. A defect or irregularity which is apparent upon the face of the original writ 
or summons, (if the same is not carried into the declaration) is not the subject 
of pleain abatement. It can be taken advantage of only by motion to quash. 
Only matters extrinsic or dehvr's the writ or summons can be so pleaded. 


Appeal from Hillsborough Circuit Court. 


The opinion of the court contains a full statement of the 
facts of the case. 


James Gettis, for Appellant. 
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J. T. Magbee, for Appellee. 
DU PONT, J., delivered the opinion of the court. 


This was an action of assumpsit, brought by the appel- 
lees to recover from the appellant the amount due upon @ 
promissory note. The summons ad respondendum omit- 
ted to state the damages, but was in other respects in the 
usual form. At the appearance term, the defendant filed 
a plea in abatement in the following words, to wit: 

“The defendant, by James Gettis, prays judgment of 
the said writ and declaration, because he says that there 
is no sum of money whatever set forth or spoken of in 
said writ; and this the said defendant is ready to verify. 
Whereupon he prays judgment of the said writ and decla- 
ration, and that the same may be quashed,” &c. 

To this plea there was a demurrer filed which was sus- 
tained by the court, and the plea adjudged to be bad. At 
the next succeeding term a judgment for the damages was 
entered for the plaintiffs ; whereupon the defendant prayed 
an appeal to this court, and now assigns for error the over- 
ruling of his said plea in abatement. 

Under this assignment of error two questions .are pre- 
sented for our consideration: First, whether the omission 
to state the damages in the summons is such a defect as 
will render the summons entirely void? and, secondly, if 
it were, whether it could Be taken advantage of by plea in 
abatement ? 

The statute regulating the commencement of suits pro- 
vides for the filing of a precipe or memorandum in the 
clerk’s office, previous to the commencement of the suit, in 
which is to be set forth a statement of “the names of the 
parties, the nature of the action and the amount of the 
debt or damages” sued for. It further provides, “ that i 
shall be the duty of the clerk upon the receipt of such 


or 
20 
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preecipe or memorandum, to make out therefrom a writ of 
capias or summons ad respondendum, which shall be 
called the original and which shall be served by the 
sheriff,” &c.— Vide Thompson’s Digest, 325. 

From the fact that it is required that the precipe shall 
state the debt or damages sued for and that the summons 
* shall be made out therefrom, it is but a natural inference 
that the debt or damages should also appear in the latter. 
This inference is too obvious to, need any elaboration. 
But whilst we adopt this conclusion, and would enforce 
upon the clerks of the Circuit Courts the propriety of a 
strict attention to this direction of the statute, we cannot 
admit that the omission to insert the debt or damages will 
render the summons void. We are rather inclined, where 
théMfebt or damages are stated in the precipe, to look 
upon such omission as a misprison of the clerk, and to ac- 
cord to the plaintiff the benefit of an ameridment. As the 
defence to the merits is always made to the cause of action 
‘as set forth in the declaration, there can be no surprise to 
the defendant, nor can the omission work any detriment 
to his rights. The office of the summons ad respondendum 
is to notify the defendant of the nature of the demand to 
be made against him, and to call him into court to re- 
spond thereto. Ifthe names of the parties to the suit, the 
nature of the action and the time for the appearance be 
distinctly set forth in the summons, it would seem to be 
all that is requisite, until the filing of the declaration, to 
enable the defendant to prepare for his defence; and the 
omission to state the amount of the debt or damages 
must be viewed merely as an irregularity and curable 
‘by amendment. 

It is true that in this case no amendment was asked for 
or made, but the plaintiff proceeded to take his, judgment 
for the damages while the summons remained thus un- 
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amended. It is, however, well settled, that upon error 


brought, where an amendment in matter of form is admis- 
sible, the law will presume that it has been made and will 
give the party entitled to the same, the full benefit of it, as 
though it had been actually made.—Vide Tidd’s Practice, 
928, citing 2 Str. 1,011; Stephens vs. White, 2 Wash. R.,° 
203. The cases of McClelland vs. Crafton, 6 Greenleaf, 
307, and Olark vs. Herring, 5 Binn., 33, cited to the point 
under consideration by the counsel for the appellant, from 
1 Metcalf & Perkin’s Digest, 146,§ 60, do not support the 
position assumed, but rather sustain our views. The cita- 
tion from the Digest is as follows: ‘* The total omission or 
the smallness of the ad damnum in a writ cannot pro- 
perly be considered as merely a circumstantial error 
within the statute of 1821, chap. 59, after the rendition 
of judgment; but, until judgment, it may be so- con- 
sidered. Therefore, where no damages had been laid in 
the writ, the plaintiff, after verdict and before judgment, 
may have leave to amend by inserting a sufficient sum.” 
Now it will be here noted that the materiality of the 
omission is made to depend upon the peculiarity of the 
local statute, and that, notwithstanding such materiality, 
the error was amendable before judgment. 

On the same page of the Digest, and in paragraph 61 it is 
said, ‘“* but where no ad damnum is inserted in the writ, and 
the jurisdiction of the court depends on the amount of the 
damages demanded, the defect cannot be amended,” citing 
2N.H., 322, Hoit vs. Molony. In this case it will beseen 
that the refusal to permit the amendment is based upon 
the fact that the amount of the ad damnum determined the 
jurisdiction of the court, and as our Circuit Courts are not 
thus limited, the authority is not applicable. 

As a futther argument in support of our views, it may be 
remarked that inthe majority of the States where this 
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question has been adjudicated, special bail is allowed, and 
therefore the amount of the ad damnum is in some meas- 
ure essential to be stated in order to determine the amount 
of the bail, while in our State there is no such thing as 
special bail. It is doubtful whether even at common law 
it was usual or necessary to insert in the original process 
the amount of the debtor damages. This inference is 
clearly deducible from what is said by Mr. Tidd in his 
treatise on Practice. Speaking of the original process used 
in the several courts, he says: ‘ Before the making of the 
statute of 13 Car. IT, Stat. 2,c. 2, a defendant might have 
been arrested and holden to bail for any sum of money up- 
on a common bill of Middlesex or latitat, &c., not expres- 
sing the particular cause ofaction. It consequently hap- 
pened that he was frequently arrested and holden to bail 
or imprisoned fora large sum of money; when perhaps 
there was no real plaintiff or no cause ofaction. Torem- 
edy this mischief, it was enacted that ‘no person arrested 
by any sheriff, &c., by force or color of any bailable writ, 
bill or process, issuing out of King’s Bench, wherein the 
certainty and true cause of action is not expressed partic- 
ularly, shall be compelled to give security for his appear- 
ance in any penalty orsum of money exceeding the sum 
of forty pounds?” * * * * “In trespass, therefore, 
and other cases, where the defendant either cannot or is 
not meant to be arrested and held to special bail, the pro- 
eess is in general, in common form, requiring the defendant 
to answer the plaintiff in a plea of trespass.” * * * * 
*¢ When the cause of action is of a bailable nature, and it 
is intended to arrest the defendant and hold him to special 
bail for a larger sum than forty pounds, there should be a 
clause of ac etiam in the process, and in such case, an omis- 
sion in the ae eteam part of the writ of the sum for which 
the defendant is arrested, or that it was due on promises, 




















TERM AT TAMPA, 1856. 729 








—————<—— ———————— ———<————— 


Campbell vs. Chaffee et al—Opinion of Court. 











is irregular and he cannot be holden tospecial bail thereon.” 
2 Tidd Prac., 149-’50. 

The same author at page 159, remarks further on this 
subject, “ By the statute 12 Geo. 1, c. 29,8. 2, the sum 
specified by the affidavit of the cause of action is required 
to be indorsed on the back of the writ or process for holding 
the defendant to special bail. This part of the statute, how- 
ever, is merely directory to the sheriff, and does not avoid 
the process when the sum sworn to is not indorsed up- 
on it.” ‘ 

From this authority it would seem that the only object 
to be accomplished by stating the amount of the debt or 
damages in the process, is to lay the foundation for holding 
the defendant to bail, but as by our statute no bail can be 
required of the defendant, the rule would seem to be inap- 
plicable to our practice, upon the maxim of cesante ratione, 
cesat rpea lex. 

The next question proposed to be considered is how 
such omission may be taken advantage of, whether by 
motion, or by pleain abatement. It is laid down in all 
of the treatises on the subject of pleading that as oyer of 
the writ cannot now be craved, no matter apparent upon 
the face of the writ can be made the subject of a plea in 
abatement, unless the mistake in the writ be carried also 
into the declaration. Only matters extrinsic, or dehors 
the writ, such as misnomer, coverture, non-joinder, &c., 
&c., can be thus pleaded. Vide 1 Chitty on Pleading, 279, 
485, and 6; Tidd’s Practice, 636. Matters apparent upon 
the face of the writ must therefore be the subject of motion. 

The citations made by the counsel for the appellant, 
from 1 U.S. Dig. p. 5, § 85, 86 and 87, are manifestly in 
conflict with the English rale upon the subject. We havé 
not hadjaccess to the cases referred to, and it is not improb- 
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able that the doctrine as laid down in the Digest, may be 
broader than is warranted by the cases. 

Upon a mature consideration of the subject, we are of 
opinion that there was no étrorin overruling the defen- 
dant’s plea in abatement. Therefore let the judgment of 
the Circuit Court be affirmed. 





Wirtam B. Hooxer, Appetiant, vs. Wittram H. Jonn- 
son, APPELLEE. 


1. Where a witness has a joint interest with the party for whom he 1s called to 
testify, either in the subject matter to be recovered or in the contract as a 
general partner, joint or part owncr, or joint contractor, by which he has an 
interest in the very thing claimed or in the money to be received, he is incom- 
petent. 

2. Althougl a witness has answered that he is pot interested in the result of the 
suit pending, this does not prevent a further examination into his real situation 
and the facts of the case as to his interest. 

3. The statute of 1854, as to the admission of shop books and other accounts in 
evidence construed. Held, to adopt the liberal principle of the American courts 
with their restrictions, that it is not confined to merchants; that the entries to 
be admitted must be originally made or contemporaneous with the transaction ; 
that the book must appear to be fairly kept, and free from erasures and in, 
terlineations, and the party make affidavit that the articles were delivered and 
the labor and services actually performed ; that the entries were made at or 
about the time of the transactions and are the original entries, and that the 
charges have not been paid. 

4. As a general rule, evidence must be given to the jury before the case is sub- 
mitted and the judge gives his charge, yet there are exceptions, and the omis- 
sion to read the obligation declared on, which is admitted by the pleadings, 
is one of these. 

5. The instructions of the court to the’ jury should be confined to the issue 
made by the pleadings, even although this be immaterial. 


Appeal from Hillsborough Circuit Court. 
Johnson, the appellee, instituted an action of #ovenant 
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against the appellant in the court below, on an agreement 
in writing between the parties, dated 18th January, 1853, 
which agreement is fully set forth in the opinion of the 
court. The declaration alleges that Hooker, the defend- 
ant, did not perform his covenants in the several respects 
set forth in the agreement, and that he did not furnish 
seed, corn, &c., as he therein agreed. The defendant filed 
five pleas—to the two first of which there was a demurrer, 
and, the demurrer being sustained, the said two first pleas 
were stricken out. The remaining three pleas allege, first, 
that the plaintiff hath not well and truly performed his 
part of the said contract; second, that whatever part of 
said contract was left unperformed by defendant was so 
left by reason of the nonperformance, by plaintiff, of his 
part of said contract ; third, that the plaintiff was indebted 
to defendant in a large sum of money on various accounts, 
which he prays may be set off, &c. 

At the trial, the plaintiff offered two witnesses, who 
were first sworn on their voir dire. One of them, Jesse 
Gibson, being questioned as to his interest, answered that 
“he was not interested in the result of the present suit.” 
He was then asked, if “ he and plaintiff had not agreed to 
plant the premises in the declaration mentioned in part. 
nership before or at or after the said contract between 
plaintiff and defendant,” but plaintiff by his counsel ob- 
jected, and the court, sustaining the objection, refused to 
allow the witness to answer. Plaintiff’s counsel then ad- 
vised the court and defendant’s counsel that they with- 
drew their objection to the above interrogatory ; but de- 
fendant’s counsel replied that they would impeach the tes- 
timony by other witnesses. With this view, Seth Howard 
was asked by defendant what he knew in relation to the 
partnership of Jesse Gibson with plaintiff in planting, &c.; 
but the counsel for plaintiff objected and the court sus- 
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tained the objection. To which ruling of the court defen- 
dant by his counsel excepted. 

Defendant by his counsel then proposed to introduce 
the book of defendant in which the original entries were 
made of the supplies the plaintiff had received from defen- 
dant, without having first introduced evidence to show that 
said book was a merchant’s book, or to show its character; 
but plaintiff’s counsel objected, and the court ruled that 
the book could not be introduced as evidence. To which 
ruling defendant by his counsel excepted. 

After the case was submitted, and the court was about 
to charge the jury,,the plaintiff’s counsel asked leave to 
read the agreement or obligation in which the suit was 
founded to the jury, which leave being allowed, defendant 
by his‘counsel excepted. 

Defendant by his counsel then moved the court to in- 
struct the jury, that if they believed from the testimony 
that the plaintiff did not perform his part of the contract, 
then they should find for the defendant. The court gave 
this instruction, with the qualification that if the jury find 
that such non-performance on the part of the plaintiff was 
occasioned by the act of the defendant, then the defendant 
would be liable. To which qualification defendant by his 
counsel excepted. ‘ 


James Gettis and James T. Magbee, for Appellant. 

J. K. Glover, J. B. Lancaster and M. Whit Smith, for 
Appellee. 

BALTZELL, C. J., delivered the opinion of the court. 

This is an action of covenant on an obligation dated the 
18th of January, 1853, between William B. Hooker, of the 


one part, and William H. Johnson of the other. William 
B. Hooker of the first part-agrees and binds himself to fur- 
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nish three hands, nogroes, to-wit: Nancy, Dick and Jesh, 
two horses to plough and plenty of horse feed for the same, 
all to be furnished on the premises now occupied by said 
Hooker about four miles North of Fort Hamer in Hills- 
borough County, and the said Hooker further obligated 
himself to furnish sea island cotton seed, to plant say thirty 
three acres of said premises, and all other seeds necessary 
for planting, say corn, potatoes, cane, rice, &c., the balance 
of said premises, say 20 acres; also to furnish a sufficiency of 
teams to do all necessary hauling about thesame. He also 
agrees and binds himself to furnish a sugar mill to grind 
the cane that may be made free of toll, also a cotton gin on 
the premises to pick the crop of cotton that may be made 
free of toll, and all necessary farming tools to cultivate the 
before mentioned premises. He further binds himself to 
furnish said Johnson and all others that may be with him, 
say his family, sons in law and families with provisions at 
the customary prices of the country for their use and con- 
sumption during the cultivation and gathering of the be- 
fore mentioned crops. He also agrees to give said John- 
son and others aforesaid, access to his cowpens to milk as 
much as they may want, &c., to furnish the present build- 
ings for the use of the said families, also to build two other 
houses.or rooms during the next spring for their use and oc- 
cupation during the making and gathering the crop. For 
and in consideration of the before mentioned farm hands, 
horses, feed, &c., the said Hooker is entitled to have one 
equal half part of all the before mentioned crop. 

And said Johnson obligates himselfto cultivate to the 
best of his skill and ability the farm and premises, and 
gather and house the same as early as practicable, with 
three hands in conjunction with said negroes furnished by 
Hooker, said negroes to be furnished by Johnson. For 
and in consideration of said hands, &c., Johnson is entitled 


oc 
24 








734 SUPREME COWRT, 





=_ . —e ————— _ sess — 
Hooker vs. Johnson.—Opinion of Court. 








' to have and receive, one equal-half part of the above men- 
tioned crop, that is to say the erop of 1853. 

It is alleged that the defendant did not perform his cove- 
nant in the several respects above stated by not furnish- 
ing seed corn, &c.. There are five pleas to which a demur- 
rer was filed, but this it is agreed applied only to the first 
and second, which were stricken out by order of the Court, 
so that there remain but three, on which issue was joined 
which the jury was sworn to try. 

These allege, 1st. That plaintiff hath not well and truly 
performed his part of the said contract. 2d. That what- 
ever part of said contract was left unperformed by defen- 
dant was so left by reason of the non-performance by plain. 
tiff of his part of said contract, and 3dly. That the plain- 
tiff was indebted to defendant in a large sum of money on 
various accounts which he prays may be set off, &c. Du- 
ring the trial plaintiff offered two witnesses,who being sworn 
on their voir dire, one of them, Jesse Gibson, was ques- 
tioned as to his interest, and answered, that “he was not in- 
terested in the result of the pending suit;” he was then asked 
if “he and the plaintiff had not agreed to plant the premises 
in the declaration mentioned in partnership before, at or 
after the said contract,” but plaintiff objected and the 
court sustained the objection and refused to allow the wit- 
ness to answer. TP laintiff’s counsel informed the court and 
defendant’s counsel that they withdrew their objections to 
the above interrogatories, but defendant by his counsel 
replied that they would impeach the testimony by other 
witnesses. With this view, Seth Howard was asked by 


defendant what he knew in relation to the partnership of 


Jesse Gibson with plaintiff, in planting, &c., but the 
counsel for plaintiff objected, and the court sustained the 


objection. 


This ruling of the court being excepted to, forms the 
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first question for our consideration. The rule for the rejec- 
tion of a witness so situated is, that “‘ where actual gain or 
loss would result simply and immediately from the verdict 
and judgment, he is incompetent, as where the proffered 
witness is a party, though but a nominal party to the suit, 
or is a party in beneficial interest, or where the immediate 
effect of the verdict will be to increase or diminish a fund 
in which he has a joint interest, as where a partner seeks 
to increase the joint funds or one jointly interested in the 
subject of the suit is called as a witness for the party, oF 
in short, wherever the direct effect of the executed judg- 
ment as contradistinguished from its efficacy in establish- 
ing or evidencing any other right or claim or for any other 
collateral purpose would be to produce some benefit or 
make some prejudice to the proposed witness.” 1 Starkie, 
108, 9. ¥ 

In a note to the same note it is said, “a co-partner or par” 
ty jointly interested in the subject of the suit has usually 
a direct interest in the particular subject as contra-distin- 
guished from a mere liability to contribution. This seems 
to be generally true where he is jointly interested with the 
plaintiff in the subject of the suit, for he would be jointly 
entitled to the fruit of the proceeding when reduced into 
possession, whether it were money or goods,” &c. Ibid, 
note 9, p. 108. 

The rule is further laid down in these terms, “in gener- 
al where it is admitted or asserted that the proffered wit- 
ness has a joint interest with the party who calls him eith- 
er in the subject matter to be received or in the contract 
as.a general partner, joint or part owner, or joint contrac- 
tor, by which he has an interest in the very thing claimed 
or in the money to be recovered, or in the costs incidenta] 
to the suit, he is incompetent to give evidence for that par- 
ty.” 1 Starkie, 164. 
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It was proposed to show that the witness had an interest 
such as is here stated, and his answer if in the affirmative 
would have shown that he was a partner, or jointly or ben- 
eficially interested in the thing claimed. Viewed in this 
light we think the question was a proper one, and that the 
court should have permitted it. Nordo we think that the 
fact of the witness having answered that he had no intér- 
est, was any cause or sufficient reason for preventing furth- 
er enquiry; the party was entitled to know his position and 
real situation—the facts of the eage so as to test the accura- 
ey of his belief or opinion. 

We do not concur in the position of counsel of plaintiff 
' that defendant, by questioning this witness on ‘his voir 
dire, made the witness his own. 

ndant’s counsel then ,proposed to introduce the 

defendant in which the original entries were made 
of the supplies the plaintiff had received from defendant, 
without first having introduced evidence to show that said 
book was a merchant’s book, or to show the character of 
the book; but plaintiff’s counsel objecting, the court ruled 
that the book could not be introduced as evidence, and this 
ruling was excepted to. In the absence of the book or its 
contents, without having the charges and entries before us, 
it is impossible for this court to say whether the court was 
right or wrong in this ruling. The exceptions should un- 
doubtedly have given the entries and charges desired to 
be introduced, and if the original book was desirable, an 
order might be obtained for its inspection by this court. 
We cannot then say, under this state of the case, that the 
court erred in the exclusion of the book. Whilst we have 
come to this conclusion, as the subject may arise again, on 
the further trial of the case, it is proper that we should 
give a construction of the statute under which this testi- 
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mony is sought to be introduced. It is very brief, and is 
in the following words: 

“ Hereafter, in all swits and actions at law or in equity; 
the shop books and books of accounts of either party in 
which the charges and entries shall have been originally 
made, shall be admissible in evidence in favor of either 
party: Provided, that the credibility of such evidence 
shall be judged of by the jury in cases of trial at law, and 
by the court in case of a hearing in equity.”—Laws 1854, 
p- 65. a 

‘‘There are three points to be considered in the con- 
struction of all remedial statutes: the old law, the mis- 
chief and the remedy; that is, how the common (or 
old) law stood at the making of the act, what the mis- 
chief was for which the common (former) law did not 
provide, and what remedy the Legislature hath provided 
to cure this mischief. And it is the business of the judge 
so to construe the act as to suppress the mischief and ad- 
vance the remedy.”—1 Blks. Com., 87. 

‘The Supreme Court of the State had declared, in the 
case of Shehee vs. Higgs, decided at January term, 1852, 
that ‘a book account is not admitted in this State to be 
evidence of the sale and delivery of goods.” They say; 
** The facts, though admitted by the demurrer to be true, 
that the witness was clerk and book-keeper for the plain- ° 
tiff, and knew of the existence of the account and of its 
amount from an examination of the books, that the 
account filed was a correct transcript from the books and 
that he believed the books to be fairly and honestly kept, 
are not direct proofs of the assumpsit of the defendant, as 
charged in the declaration.” In this State, they say, “we 
have not adopted the English rule, which is in perfect con- 
sistency with the law of evidence.”—4 Florida Rep., 391. 
The judges differed in opinion, so that a definite rule 
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could scarcely be regarded as established by the daclihies 
Referring to decisions of other States, we find a great di- 
versity of opinion, some not admitting the books at all, 
others admitting them with qualifications. 

An American author of great ability and distinction 
takes this view of the subject: ‘‘ Though this evidence has 
been sometimes said to be admitted contrary to the rules 
of the common law, yet, in general, its admission will be 
found to be in perfect harmony with those rules, the entry 
being admitted only when it evidently was contempora- 
» neous with the fact and part of the register. Being the act 
of the party himself, it is received with greater tg 
but still it may be seen and inspected by the jury.”— 
Greenleaf Ev., 205, § 118. 

In a note, the same author says: “ The rules of the seve. 
ral States in regard to the admission of this evidence are 
not uniform, but, in what is about to be stated, it is be 
lieved that they concur. Before the books of the party 
can be admitted in evidence, they are to be submitted to 
the inspéction of the court, and if they do not appear to be 
a register of the daily business of the party, and to have 
been honestly and fairly kept, they are excluded. If they 
appear manifestly erased and altered in a material part, 

y will not be admitted, unless the alteration is ex- 
Ae Faded. If objectionable in this_respect, the party then 
is required to make oath in open court that they are the 
books in which the accounts of his ordinary business trans- 

@etions are usually kept. He must also swear that the 
articles therein charged were actually delivered and the 
labor and services actually performed; that the entries 
were made at or about the time of the transactions and are 
the original entries thereof, and that the sums charged and 
claimed have not been paid.—Greenleaf, § 118, p.215, n. 1. 

In this state of uncertainty in our own State as to 
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whether the rigid : ond strict rule shall prevail, or the more 
relaxed one existing in other States, it was appropriate 
for the Legislature to assert the true law and thereby ter- 
minate the difficulties. This they have done by the law 
under consideration. They declare that the relaxed rule 
shall prevail that books shall be evidence, not absolutely, | 
but with the qualification that ‘the entries and charges in | 
it shall have been originally made,” by which we under- | 
stand that there must be proof adduced to show, in the 
first instance, that they were so made. We think, also, 
that the law does not confine the privilege to merchants, 
but extends to either party in all suits and eee: 
whether merchants or not. 

It is perceived that the law, whilst declaring that books 
shall be received in evidence, is silent as to the mode of 
their admission, except so far as it says that the books an 
which the charges and entries shall have been originally 
made shall be admissible. Under such circumstances, we 
have no difficulty in saying that the wise and beneficent 
design of the Legislature would be best effected™by hold- 
ing, as we do, that the relaxed rule in operation in our 
sister States, with the restrictions and qualifications at- 
tached thereto, shall prevail here. This will secure and 
attain the end and object of the Legislature, and avoid the 
injury, mischief and frauds sure to attend the adoption of 
a more latitudinous construction. 

After the case was submitted and the court was about 
giving instructions to the jury, the plaintiff asked leave to 
read the obligation on which the suit was founded to the 
jury, which having been allowed, an exception was taken. 
Undoubtedly the general rule is that all the testimony shal} 
be given to the jury before the argument of the case, yet 
there are exceptions within the discretion of the court be- 
low. See United States Digest, 722, =" 5 Dana, 504; 
5 Metcalf, 412; 1 Hill, 300; 4 B. M., 575. And we think 
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that discretion was wisely exerted on the present occasion. 
It is indeed difficult to see how the case could have pro- 
gressed at all without the obligation being before both the 
court and jury ; it was part of the declaration and the sub- 
stratum of the whole proceeding. As there was no plea 
denying it, the defendant is understood by the rules of law 
to have admitted so much of it as was spread upon the re- 
cord. It was not then a contested point or matter about 
which defendant could have been surprised or desired to 
introduce other testimony. Why then nonsuit the party 
on such account for no other than the vain and idle pur- 
pose of having another trial and doing a laborious work 
over again ¢ 

The defendant moved the court to instruct the jury that 
if they believed from the testimony that the plaintiff did not 
perform his part of the contract, then they should find for 
the defendant, which the court gave with a qualification 
that if the jury find that such non-performance on the part 
of the plaintiff was occasioned by the act of the defendant, 
the defendant would be liable. 

It is insisted that the court erred in attaching this qual- 
Hication, and we are inclined to that opinion. By referring 
to the issues which the jury were sworn to try, we find 
none alleging that a non-performance of the plaintiff was 
occasioned by defendant. If there benone, then there was 
no authority on the part of the court to give to plaintiff the 
advantage of a position he had not assumed in his plead- 
ings. Ifthe pleadings presented an immaterial issue, the 
remedy is not by instructions but by pleadings, raising the 
proper issue. We think then that under the issues before 
the jury the defendant was entitled to the instruction prayed 
for. As the case will be reversed for the reasons already 
stated, permission should be given to amend as well the 
declaration as the other pleadings so as to present the case 
fully and fairly upon the merits. 
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James M. Brown AprE.iant, vs. Amos Sne.t, APPELEEE.- 


1, Until the condition of a mortgage be broken and the same be actually fore: 
closed, the mortgagor and all claiming under him may maintain an ejeetment 
to recover the possession of the mortgaged premises. 

2, Where the land of one individual is sold by the Tax-Collector to pay the taxes 
due upon that particular tract, together with the taxes due upon other lands: 
belonging to another individual, the sale is invalid, and the deed from the Tax- 
Collector conveys no title. 


Appeal from the Circuit Court of the Western Circuit 
for Jackson County. 


DU PONT, J., delivered the opinion of the Court. 


At the trial of this case in the Cireuit Court, a jury was 
waived by consent of the parties, and the Court was called 
upon under the provisions of the statute, to give judgment 
upon the facts, as detailed-in the record. A judgment was 
rendered for the plaintiff, the present respondent, and from. 
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that judgment the defendant appealed, and assigns for er- 
ror that the judgment should have been for the defendant. 
This state of the case renders it necessary that we, also: 
should look into the facts, in order to determine the cor- 
rectness of the ruling upon the points of law arising there- 
upon. | 

The action was an ejectment brought to recover the pos- 
session of two quarter sections of land situated in the coun- 
ty of Jackson. The evidence material to the issue is, that 
this land originally belonged to Amelia B. Blackwell and 
was by her mortgaged tothe Union of Florida, prior to the 
year 1839. That on the 13th of December, 1838, Amelia 
B. Blackwell, by deed duly executed, conveyed the lands 
to Sidney S. Blackwell of the State of New York, which 
deed was duly recorded on the 4th of January, 1839. That 
Sidney S. Blackwell, on the 25th of September, 1854, con- 
veyed the same to the lessor of the plaintiff. 

The evidence further shows that Amelia B. Blackwell 
died insolvent, and that administration on her estate was 
committed to S. Stephens, who repeatedly returned the 
land in controversy, together with other lands in Jackson 
County, to the Tax Assessor, as the property of the estate 
of his intestate ; that upon the non-payment, by said ad- 
ministrator, of the taxes so assessed, the lands in contro- 
versy were advertised and sold as the property of Amelia 
B. Blackwell, by the Tax Collector, on the 3d day of Jan- 
uary, 1851, at which sale the defendant purchased and 
went into possession. 

Upon this state of facts the plaintiff below rested his 
right to recover, under his deed from Sidney S. Blackwell, 
and the defendant, his defence, under the deed from the 
Tax Collector. 

The first position.assumed by the appellant is, that to 
warrant a recovery in ejectment, the plaintiff must show a 
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valid Jegal title to the premises, and that as the fee in the 
land is in the Union Bank of Florida, the mortgagee from 
Amelia B, Blackwell, the deed exhibited at the trial by 
the plaintiff conveyed only an eguctable interest, to-wit: 
the right of redemption. 

It is undoubtedly correct, as a general rule, that in order 
to enable a claimant to support an action of ejectment, he 
must be clothed with the legal title to the land; but it 
will be found that this doctrine does not apply where the 
outstanding title is a mortgage. 

The tendency of judicial decisions has long heen to con- 
sider the mortgage as a mere lien or security, and that the 
mortgagor remains in fact the real owner of the estate and 
seized of it against all persons but the mortgagee or his 
representatives, and that it may be conveyed and other- 
wise dealt with as the estate of the mortgagor. Such is 
now the well settled modern doctrine, and it is sanctioned 
by numerous English and American cases. In the case of 
the King vs. St. Michael’s, 1 Doug. R., 632, Lord Mansfield 
remarks, ‘‘The mortgagee, notwithstanding the form, has 
but a chattel, and the mortgage is only a security. It is 
an affront to common sense to say the mortgagor is not 
the real owner.” 

In Casborne vs. Scarfe, 1 Atkins, 606, Lord Hardwicke 
says: “‘ The interest of the land must be somewhere and 
cannot be in abeyance ; but it is not in the mortgagee, and 
therefore must remain in the mortgagors.” 

The same doctrine is sustained by Kent, C. J., in the 
case of Jackson vs. Willard, 4 John. R., 42, who remarks 
as follows: ‘‘ Mortgages have been principally the subject 
of equity jurisdiction. They have been considered in those 
courts in their true nature and genuine meaning, and the 
rules by which they are governed gre settled upon clear 
and consistent principles. The case is far different in a 
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court of law ; and we are constantly embarrassed between 
the force of technical formalities, and the real sense of the 
contract. The language, however, of modern cases, is 
tending to the same conclusions which have been adopted 
in equity ; and whenever the nature of the case would pos- 
sibly admit of it, the courts of law have inclined to look 
upon a mortgage, not as an estate in fee, but as a mere se- 
curity for the debt.” 

Shaw, ©. J.,in commenting upon this subject in the 
case of Ewer vs. Hobbs, 5 Met., 3, remarks: “ Herein it ig 
that as between mortgagor and mortgagee, the mortgage 
is to be regarded as a conveyance in fee, because that con- 
struction best secures him in in his remedy, and his ulti- 
mate right to the estate and its incidents, the rents and 
profits. But in all other respects, until foreclosure, when 
the mortgagee becomes absolute owner, the mortgage is 
deemed to be a lien or charge, subject to which the estate 
may be conveyed, attached, and in other respects dealt 
with as the estate of the mortgagor. And all the statutes 
upon the subject are to be so construed; and all rules of 
law, whether administered in'law or in equity, are to be 
so applied as to carry these objects into effect.” 

Mr. Hilliard, in his admirable Treatise on Mortgages, 
has laid down the doctrine in clear and precise language, 
which bears directly upon the very question involved in 
the objection of the appellant. He remarks as follows: “‘The 
rule that a plaintiff in ejectment cannot recover premises, 
ithe title to which is in a third person, does not apply 
when the outstanding title is a mortgage. A mortgage 
constitutes a title when the mortgagee comes into court to 
enforce it; but, until then, the mortgagor is the owner. 
‘Upon the same principle, the mortgagor may maintain 
-ejectment against one who claims by a conveyance in fee 
simple absolute from the mortgagee. So, a mortgagor or 
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purchaser of the equity of redemption may maintain tres- 
pass against the mortgagee, or one acting under his license, 
where the defendant pleads iberwm tenementum, and the 
plaintiff replies that the freehold was in himself; and, upon 
this ground, a mortgagor in possession gains a settlement.” 
Hilliard on Mortgages, 109. 

These authorities fully sustain the doctrine, that until 
the condition of a mortgage he broken, and the same be 
actually foreclosed, the mortgagor and all claiming under 
him may maintain an ejectment to recover the possession 
of the mortgaged premises; and, consequently, we hold 
that this case is not obnoxious to the first objection in- 
sisted on by the counsel for the appellant. 

The next position assumed by the appellant is, that the 
* statute gives alien upon the particular piece of property 
for taxes due thereon; that the assessment of the tax cre- 
ates a lien upon the thing itself, and not simply a debt 
against the owner of the property, and that, therefore, a 
purchase under a tax sale overrides any prior title to the 
property. This proposition it is unnecessary to decide, 
because it does not apply to the case before us, for the rea- 
son that it is shown by the evidence that the land in con- 
troversy was sold by the tax-collector, not to pay the taxes 
on this particular tract of land only, but for taxes due 
upon this and other lands which had been listed by the 
administrator of Amelia B. Blackwell as belonging to the 
estate of his intestate. 

Now, the evidence in this case shows that the land in 
controversy had been sold by the intestate to Sidney 8. 
Blackwell, who sold to the lessor of the plaintiff long prior 
to the tax sale, and to allow his land to be sold to pay the 
taxes due upon lands belonging to the estate of Amelia B. 
Blackwell would be to subject the property of one man to 
the payment of a debt due exclusively by another—a re- 
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sult which cannot be sustained upon any principle of law 
or equity. A purchaser at a tax sale purchases at his 
peril, and he must see to it that the sale is valid. 

As these views are decisive of the rights of the parties, 
it becomes unnecessary that we should consider or deter- 
mine the point made by the counsel for the respondent, 
which invol¥es the question how far a deed of conveyance 
from the tax-collector shall be valid to convey an interest in 
the land where the premises are listed and sold as the pro- 
perty of one man, when in fact and in truth they were 
owned by another. It will be time enough to decide that 
question when a case shall arise in which its decision may 
become necessary. 

Upon a review of the whole record, we are of the opin- 
ion that the court did not err in giving judgment for the 
plaintiff. Therefore let the judgment of the Circuit Court 
be affirmed with costs. 























Joun Hurty’s Ex’or, Arprritiant, vs. Francis Rocus, 
APPELLEE. 


1. The failure to join a defendant as joint contractor or partner is only pleadable 
in abatement, and cannot be taken advantage of as matter of variance at the 
trial]. 

2. When an account is presented to a party, according to the recollection of a 

witness, for over three hundred dollars, which defendant [promised to pay, the 
should be instructed to find to the extent of the sum admitted. 


Appeal from the Circuit Court for the Western Cireuit. 
BALTZELL, C. J., delivered the opinion of the court. 


This was a suit instituted by plaintiff to recover the 
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amount of an open account, alleged to be due by defen- 
dant Roche to plaintiff’s testator. 

On the trial, Philip A. Carro was introduced as a wit- 
ness by the plaintiff. Upon the account which was filed in 
the case being placed in his hands, he said that he had pre- 
sented an aceount to the defendant for payment in favor of 
John Hurley, dec’d, for something over three hundred 
dollars, which defendant promised to pay; but he could 
not say that this was the same piece of paper, or that it 
contained the same items of charges, or any of them; 
thinks the account was against Francis Roche & Co., and 
that the goods were so marked which were sent to defen- 
dant. 

Whereupon plaintiff’s counsel moved the court to in- 
struct the jury, that if the defendant admitted to Carro, 
witness, that any part of the amount was due, the jury 
may find for the plaintiff to that extent, without proof of 
the identical amount sued on; which instruction the court 
refused to give, but instructed the jury that if they were 
satisfied that the account submitted in evidence is sub- 
stantially the same in its items of charges as that pre- 
sented to defendant by witness, which defendant promised 
to pay, and are satisfied that the defendant promised to 
pay any part of the same, then they may find a verdict 
for so much of such’amount as was proved that defendant 
promised to pay. 

Samuel A. Leonard was also introduced as a witness, 
and said the account sued on was placed in his hands for 
collection; that he presented the account to defendant, 
which he promised to pay. The account which he pre- 
sented was against Francis Roche & Co. 

The court charged the jury, that they must, in order to 
find for plaintiff in this action, be satisfied from the testi- 
mony that the account sued on and presented at the trial 
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is substantially the same in its items of charges as the one 
presented by witness. The court also charged the jury, 
that if the account sued on and filed as the cause of action 
is against Francis Roche, and the account presented to the 
defendant, and which he promised to pay, was against 
Francis Roche & Co., there will be a variation between 
the evidence and the declaration, and plaintiff is not en- 
titled to recover on such evidence. To these instructions, 
as given, and the refusal to give those asked, exception 
was taken, and they present the ground of error in this 
court. 

It. is conceded by defendant’s counsel that there is error, 
as we are satisfied there was, in the refusal to give the in- 
structions asked for, as well as in the instructions given. 

The law is well settled, that the non-joinder of a defen- 
dant is pleadable in abatement and may not be objected 
to at the trial as matter of variance. The instructions 
asked for, too, we think, should have been given as being 
founded on obvious principles of law and right. 

The judgment will be reversed and set aside and the 
ease remanded for further proceedings not inconsistent 
with this opinion. 





MoMirran & Camprett vs. Arcuratp Savace. 


The jurisdiction of the Circuit Court by the Constitution embraces all matters, 
civil and criminal, and therefore extends to and embraces a suit on a note for 
forty dollars. 


This is an application for a mandamus to the Circuit 
Court of the Western circuit. 
The facts fully appear in the opinion of the court. 
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D. P. Holland, for the application. 





T. J. Eppes, contra. 
BALTZELL, C. J., delivered the opinion of the court. 


This is an application to cause a suit instituted for the 
recovery of forty dollars, due by promissory note, to be 
reinstate by the Circuit Court. 

It was dismissed, on account of the smallness of the sum, 
for the want of jurisdiction. 

The Constitution of the State regulates the matter, and 
to it we must look as the guide for the determination of the 
question. 

*“ The Circuit Court shall have original jurisdiction in 
all matters, civil and criminal, within this State not other- 
wise excepted in this Constitution.”—Art. 5, sec. 6, Con- 
stitution. 

This provision, it is admitted, embraces the case of the 
plaintiff, unless it is excluded by the exception, and it is 
insisted that the tenth clause of the same article, which de- 
clares “that justices of the peace shall possess such juris- 
diction as may be provided by law,” (Con., art. 5, sec. 10,) 
makes it. Not that this of itself has that effect, but that it 
has in connection with an act of the Legislature of 1842 
giving to justices of the peace exclusive jurisdiction in 
suits for the collection of debts where the principal does 
not exceed the sum of fifty dollars. 

it is sufficient to say that the exception to abridge the 
juris:liction of the Circuit Court must be by the Constitu- 
tion. To do this, and by this means to effect a repeal of a 
constitutional provision, there must be an express and di-_ 
rect declaration of the constitutional will. The grant of 
power to one tribunal does not necessarily exclude the 
possession of it by another. The clause granting the juris- 
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diction confers it 7m all matters. An exception to take 
this away should be clear and manifest, and not the result 
of mere implication. 

Whilst considering this view conclusive, we find our- 
selves sustained by the action of the constitutional con- 
vention on the very clause under consideration. As origi- 
nally proposed to that body, the clause contained, in addi- 
tion to its provisions, these words: “ But in civil cases 
only where the matter in controversy exceeds twenty dol- 
lars.” On motion they were stricken out so as to relieve 
the provision of this limitation. There could have been 
but one design on the part of the Convention in this ac- 
tion, and this was not to abridge or limit the jurisdiction 
of the Circuit Courts in this respect. 

The cause will then be reinstated on the docket of the 
Cirewit Court. 

It has not been the practice of the court to award 4 man- 
damus, conceiving that the intimation of the opinion of 
this court on the point would be sufficient to influence 
their action without the formal award of the writ. 





Laturor & Wiixinson, Apretiants, vs. Amos SNELL, 
APPELLEE. 


Where the same individuals do business under different names or styles in two 
separate houses, the parties in interest being the same, their rights and liabili- 
ties as co-partners will not be affected thereby, and they will be regarded as 
constituting one and the same firm; and, in such cases, a creditor whose debt 
was created in the name of and with one house, may proceed by garnishment 
to subject’ to his claim a debt contracted in favor of such copartners in the 
name of the other house. 


Appeal trom the Circuit Court of the Western Circuit. 
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For the facts of the case, see the opinion of the court. 
J. F. McClellan, for Appellants. 

"Bush & Milton, for Appellee. 

PEARSON, J., delivered the opinion of the court. 





The plaintiffs brought their action by attachment against 
the defendants, and upon the return of mulla bona by the 
sheriff a summons in garnishment was issued and served 
upon the garnishee Amos Snell. The plaintiffs took judg- 
ment against the defendants, and Snell made his answer to 
the summons in garnishment, in which he admits that he 
is indebted to the late firm of Simmons, Stewart & Co., of 
Geneva, Alabama, in the sum of one hundred and ninety 
dollars. 

The plaintiffs in their declaration complain of Elijah H. 
Simmons, Elijah J. Hays and John B. Simmons, survivy- 
ing partners of the late firm of Simmons, Hays & Co., for 
that whereas the said defendants, together with one Aus- 
tin J. Stewart, whom they have survived by and under the 
name, style and firm of ‘*Simmons, Hays & Co.,” made 
the several promises and assumptions upon which judg. 
ment was rendered against them. Upon the coming in of 
the garnishee’s answer, it was proven by the confession of 
two of the defendants, and not controverted in argument, 
that the members of the co-partnership doing business at 
Geneva, Alabama, under the style and firm of Simmons, 
Stewart & Co., were the identical persons carrying on 
their basiness under the style of Simmons, Hays & Co. at 
Elba, Alabama, and the copy of the note filed as the cause 
of action with the plaintiff’s declaration, upon which judg- 
ment was rendered against the defendants, describes them 
in its body as of Elba, State of Alabama. 

Upon this state of facts the plaintiffs moved for judg- 
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ment against the garnishee Snell, which was refused and 
the garnishment dismissed by the court below. To which 
ruling the plaintiffs excepted and bring their appeal. 

It appears to us that the defendants must be regarded as 
co-partners, doing business both at Elba and Geneva and 
designating their different mercantile houses merely by a 
transposition of names. The parties were the same, and 
the debts due to either house were their comimon property. 
There was as perfect an identity of interest and liability 
in both houses as if the business had all been done at one 
counter. The fact that the name or style under which 
their business was transacted in the separate houses was 
different, when the parties in interest were the same, can 
make no difference in their legal rights or liabilities. The 
debt of Snell was due to the defendants in their co-part- 
nership character, and to them only. The plaintifig had 
the unquestionable right to subject it by process of gar- 
nishment to the payment of their debt. 

The authorities relied on by the defendants are all cases 
where the separate interest of one partner in a firm was 
sought to be subjected to a debt for which his co-partners 
were not liable, and they show very clearly that such in- 
terest consists only in whatever share may remain to such 
partner after the co-partnership accounts are taken. The 
case here presented is entirely different and does not in- 
volve questions affecting the equities arising between co- 
partners themselves or the separate creditors of one of 
them. 

The judgment must be reversed with costs and the case 
remanded, with directions to enter judgment against the 
garnishee, 
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ABATEMENT.—The failure to join a defendant as joint contractor or part- 
ner 1s only pleadable in abatement, and cannot be taken advantage of as 
matter of variance at the trial. Hurly’s ex’or vs. Roche, 146 

ACCOUNT.—Entries in the account book of a shop keeper excluded as evi- 
dence where the proof was that they were made in two, three and some- 
times four days after the transaction. They should have been made on 
the same day or the day after. 

No objection that they were transcribed from a slate. 

The charges should be definite, stating the quantity and kind of the article and 
price, and not accumulate and eonfound prices of different articles. Grady 
vs. Thigpin, adm’r, 668 

The statute of 1854, as to the admission of shop books and other accounts in 
evidence, construed: Held, to adopt the liberal principle of the American 
courts with their restrictions, that it is not confined to merchants; that 
the entries to be admitted must be originally made or contemporaneous 
with the transaction; that the book must appear to be fairly kept, and 
free from erasures and interlineations, and the party make affidavit that 
the articles were delivered and the labor and services actually performed; 
that the entries were made at or about the time of the transactions and 
are the original entries, and that the charges have not been paid. Hooker 
vs. Johnson, 730 

When an account is presented to a party, according to the recollection of a 
witness, for over three hundred dollars, which defendant promised to pay, 
the jury should be instructed to find to the extent of the sum admitted. 
Hurly’s ex’or vs. Roche, 146 

AGENT.—An agent is a competent witness to prove his own authority if it 
be by parol. 

He stands in the character of a disinterested and indifferent witness be- 
tween the parties in all ordinary cases. 

J If the plaintiff recovers on his agency when in fact he was not agent, but 
had assumed an agency which could only be established by his own evi- 
dence, he would be answerable to the defendant; and if he assumed the 
character of agent without being authorized, and in such character im- 
posed on the plaintiff, he would be responsible to him. 

Agents are witnesses, and in many cases they are so ez necessifate, even 
where they may be interested. 
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The exception being founded upon considerations of public necessity and 
convenience, it cannot be extended to cases where the witness is called to 
testify to matters out of the usual and ordinary course of business. 

Where the agent has a direct interest in the event of a suit relating to a 
contract made by him independently of his acts as agent, he is not a com- 

_ petent witness for his principal in regard to such contract. Croom vs. 
Noll, 

AGREEMENT.—Where there is an express agreement on the part of the 
stockholder to pay for the shares of stock allotted to him, upon default of 
such payment he may be proceeded against by action at the suit of the 
corporation, notwithstanding the charter may provide for the forfeiture or 
sale of the shares of delinquents. Barbee vs. Jacksonville and Alligator 
Plank R. Co., 

ANSWER—(See Evivence.) 

APPEAL—Appeals may be taken from the Justice’s Court to the Circuit 
Court and tried by the latter agreeably to the Constitution. Lxparte 
Henderson, 

The Supreme Court has no authority to entertain an appeal from a judg- 

ment rendered in a Justice’s Court. Otoway vs. Devall, 

Halliday vs. Jacksonville and Alligator Plank R. Co., 
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The Supreme Court cannot entertain an appeal or writ of error in a case at | 


law, until after a final judgment. McKionon vs. McCollum, 

The provision of the statute which prescribes the time within which appeals 
from the Justices’ Court to the Circuit Court may be taken, bas reference 
to the adjournment of the court, and not to the date of the rendition of 
the judgment. 

Where the record furnishes vo evidence at what time the court adjourned, 
the presumption of law is, that the justice, in approving the appeal bond, 
did his duty, and that the same was perfected within the time prescribed 
by the statute. In the absence of proof to the contrary, the legal pre- 
sumption always is that the officer has acted strictly within the line of 
his duty. 

It is not a compliance with the requisition of the statute to merely pray the 
appeal within the three days. It must be peifected within that time by 
the actual payment of the costs and the tender of the appeal bond. Sum- 
merlin vs. Tyler, 

ASSIGNMENT.—A debtor in insolvent cireumstances may, bom lien at- 
taches, lawfully prefer one creditor or set of creditors to another. 

A sale, assignment, or other conveyance, is not necessarily fraudulent, be- 
cause it may operate to the prejudice of a particular creditor. 

In an assignment to a trustee who accepts the trust, and enters upon the 
duties thereof for the use of certain creditors, the legal estate passes and 
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vests ia the trustee, and chancery will compel the execution of the trust 
for the benefit of the said creditors, though they be not at the time assent- 
ing, and parties to the conveyance. 

A deed of assignment is to be construed by the res guia, and thus courts 
are permitted to look to the circumstances and motives which led to its 
execution and the objects to be accomplished. Bellamy vs. Bellamy’s 
adm’r, 

ATTACHMENT.—The provision contained in the 4th paragraph of the 3d 
Section of the Act of 1834, (Thomp. Dig., 370,) which requires that “the 
evidence shall be confined strictly and exclusively to the state of facts al- 
leged in the plaintiff’s affidavit, as they existed at the time of issuing the 
attachment,” has reference only to cases pending at the time of the pas- 
sage of the Act. 

The decision in the case of Kennedy vs. Mitchell, (4 Florida R., 457,) which 
is an adjudication upon the proviso contained in the 5th paragraph of the 
same section, referred to and approved. 

It is a general rule to be observed in the construction of Statutes, that where 
they provide extraordinary remedies, they should be strictly construed. 
But in view of the fact that there exists no provision for “ special bail” 
in this State, that rule may be somewhat relaxed in its application to the 
attachment laws, whenever by so doing the cause of justice may he ad- 
vaneed. 

A debtor may by his declarations of intention, or avowal of design, in re- 
gard tothe fraudulent disposal of his property, bring himself as effectually 
under the operation of the Statute, as by the commission of any overt act, 
either consummated or in progress of consummation. 

It is a safe rule to be adopted in respect to the admission of evidence, on 
the trial of the issue of fraud or no fraud, arising uuder the attachment 
law, that the evidence whether consisting of overt acts, or mere declara- 
tions of intention, shall not have transpired at so remote a period as to 
prevent their becoming a part of the res geste, and the determination of 
this, must be left to the sound discretion of the Judge, presiding at the 
trial of the issue. Hardee vs- Langford. 

ATTORNEY'S LIEN.—The statute regulating “ commissions for collecting” 
between attorneys and clients, relates only to per centage for collecting. 
For other services a reasonable and adequate remuneration may be al- 
lowed to be ascertained by proof, and either and both of them constitute 
in this State, what is known and spoken of in this country and in England 
as “ Fees” and “ costs,” between attorney and client, and constitutes a Jien 
which should be enforced under the same rules of law as in England, 


where those fees and costs are taxable, so far as consistent. with our 


practice, 
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The right of set-off prevails in general cases, so as to interfere with the solici- 
tor’s lien upon the debt recovered, but where other claims arising out of 
different transactions and which could not have been a legal or equitable 
set off in that cuit exist between the parties, the Court will not divest the 
lien of the attorney or solicitor, which has already attached on the amount 
recovered for the costs of that particular litigation. Carter vs. Bennett, 

AVERMENT.—AIl averments in a declaration which need not be made, or 
proved when made, may be stricken out or disregarded in the proof, except 
when they touch the identity of that which is necessary to be proved. 
When they go to fix the identity, they become matters of description and 
must be proved as laid. Burritt vs. Doggett, 

BILL OF EXCEPTIONS.—Unless the testimony in the case is brought 
before the Supreme Court by a bill of exceptions, it cannot regard it. _ 
The bill of exceptions is given by the statute of Westm., 13 Ed., 1, Chap. 31. 

It ought to be upon some point of law arising upon the facts. 

It is not to draw the whole matter into examination again; it is only for a 
single point, and the truth of it can never be doubted after it is sealed. 
When there is no bill of exceptions to show on what ground the Court deci- 

ded, it will be presumed that it decided correctly. 

The office of.a bill of exceptions is to give the facts on which the Court de- 


© 


cided, and it should give all the facts bearing upon the decision. Bailey © 


vs. Clark, 

BOND.—It is not necessary that the bond, in an action of replevin, should 
contain a description of the property, but the affidavit must describe it. 
Statutory bonds willin general be sustained as voluntary bonds, good at 
common law, although they may not be taken pursuant to the statute, 
unless the statute has expressly declared them void or they have been ob- 
tained by fraud, or by co-ercion or oppression colore officii. Branch vs, 

Branch. 

BOUNDARY.—In a case of contested boundary, course and distance yield 
to natural objects, and distance 1s to be extended or shortened to conform 
to them. 

Where parties having an interest in a common boundary. as owners of grants 
adjoining, agree to a dividing line, and especially where a town is laid out 
by Commissioners predicated on such agreement, and the property is held 


thereunder for a great number of years, this is conclusive as against them , 


and those holding under them, and parol testimony is good and admissible 
to prove such agreement. 

It is not proper for the Court to charge the jury that circumstantial evidence 
tending to show a probability that a sirvey covered the land in dispute, 
is sufficient to found their verdict. 

Reputation and hearsay, of themselves, are not evidence ; yet, in connection 
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with other evidence, they may be entitled to respect in cases of boundary 
after great length of time, and when it may be impossible to prove the 
existence of the primitive land marks. Doggett vs. Willey, 

CERTIORARI—Under the latitude givea in the proviso to the second sec- 
tion of the fifth article of the Constitution, the Supreme Court has au- 
thority to issue writs of certiorari to any of the inferior jurisdictions; but 
to obtain its action upon the same, it must be clearly shown that the case 
presented is such a one as requires the interposition of the court in order 
that justice may be done. Halliday vs. Jacksonville and Alligator Plank 
R. Co., 

CIRCUIT COURTS.—{ See Junispiction.) 

CONSTITUTION.—The act of the General Assembly, incorporating the 
Jacksonville and Alligator Plank Road Company, is not in conflict with 
nor does it contravene either the 24th section of the 1st article, or the 4th 
section of the 13th article of the Constitution of the State. Barbee vs. 
Jacksonville and Alligator Plank R. Co., 

The grant of one power by the Constitution is not necessarily exclusive of 
another power. 

The trial of an appeal case by the Circuit Court is rather the exercise of 
original than appellate jurisdiction, but whether original or appellate, the 
exercise of the power is not in conflict with the Constitution of the State. 
Exparte Henderson, 

The act of 1845, which restricts the jurisdiction of the Supreme Court to the 
entertainment of “causes brought by appeal or writ of error from the se- 
veral Circuit Courts, when the matter in controversy exceeds in amount 
or value fifty dollars,” is compatible with the provisions of the Constitu ! 
tion, and that Court is not authorized to take or exercise jurisdiction of a 
cause in which the matter in controversy is below that limit. 

The several acts of the General Assembly granting an appeal from the judg- 
ment of a Justice of the Peace, to the Circuit Court do not contravene any 
provision of the Constitution and are imperative upon the courts. Ander- 
son vs. Brown, 

Under our State Constitution it is the appropriate function of the judicial 
department to decide whether a statute of the Legislature be or be not 
constitutional ; but in deference to a co-ordinate branch of the Government, 
it ought never to nullify a statute, except in a case free from doubt. 

In proceeding to define and determine the constitutional power of the Legis- 
lative department, it is proper to note the characteristic difference which 
marks our Federal and State Constitutions, Whilst the former contains 
only specific grants of powers, the latter makes a general grant of all the 
political power of the people, restrained only by specific reservations. 
Hence in determining upon the validity of statutes the acts of Congress 
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are to be construed with greater stringency, than the acts passed by our 
General Assembly. 

No certain rule can be prescribed by which to determine when a work of in- 
ternal improvement shall be deemed to be embraced within the meaning 
of the phrase, “Cuunty purposes,” as the same is used in the 4th clause of 
the 8th article of the State Constitution. Neither the locality of the work, 
nor the anticipated benefit to be derived from it, is of itself a certain test ; 
‘but as furnishing a general rule, the concurrence of the two would seem 
to be required. 

Whether the 2d section of 8th article of the State Constitution imposes an 
imperative restriction upon the taxing power of the General Assembly, 
andsuch an one as can be enforced by the judicial department, or whether 
it is only discretionary: Quere ? 

The act of subscription to the capital stock of the Pensacola and Georgia 
Railroad Company, by the Board of County Commissioners of Leon 
County, is within the meaning of the phrase “County purposes” as used in 
the Constitution of the State. 

The word “necessary” occurring in the 2d clause of the 8th article of the 
Constitution and by implication transferred to the 4th clause of the same 
article, when applied to the taxing power of the County authorities, is 
to be taken rather as an indication of a grant of discretion, to be exercised 
within the appropriate limits of their general power, than as a restraint 
upon that power. 

The provision of the act, which required that a subscription to the Stock of 
the Railroad Company, by the County Commissioners, should depend 
upon a vote of the qualified voters of the county, was not a delegation to 
the people of legislative powers, but only a legitimate mode of obtaining 
an expression of the will of the constituent, as a guide for the action of the 
representative. 

The provision contained in the act, that each tax-payer should receive a re- 
muneration in the shape of Stock in the Railroad Company, equivalent 
to the amount of his tax assessment, is not in conflict with either the 1st 
or 24th clauses of our “ Declaration of Rights.” 

The provision of the act which authorizes the counties to issue Bonds for the 
purpose of raising money to pay for the stock to be purchased, cloes not 
contravene the letter or spirit of the 13th clause of the 13th article of the 
Constitution, which prohibits the General Assembly from pledging the 
faith and credit of the State to raise funds in aid of Corporations. 

The 22d section of the act of the General Assembly of 1855, entitled “An 
act to provide for and encourage a liberal system of Internal Improve- 
ments in this State,” declared to be constitutional. Cotten et al. vs. Co. 
Commissioners, . 61¢ 
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CONTRACT.—The general principle adopted by civilized nations is, that 
the nature, validity and interpretation of contracts are to be governed by 
the dex loci of the country where the contracts are made or are to be per- 
formed ; but the remedies are to be governed by the lex fori. Perry vs. 
Lewis, 555 

The law of the place where a contract is_made is, generally speaking, the 
law by which the contract is to be expounded, but it is, nevertheless, the 
right of this government to prescribe rules and regulations for the pro- 
tection and enjoyment of all property which shall be brought within its 
territorial jurisdiction. 

The 3rd Section of the Act of 1823, with reference to fraudulent convey- 
ances, (Thomp. Dig., 217, c. 11, § 1,) requires, that where the possession 
of personal property is in one person and the use in another, in order to 
protect it against lability for the debts or contracts of the person in pos- 
session, the deed by which it is held must be recorded within five years, 
Whether or not this section is applicable to contracts made out of this 


State: Quere? Crowell et al. vs. Skipper, 580 
CONVEYANCE.—It is essential to the convevance of real estate that there 
should be some description of the land. Bellamy vs. Bellamy, Adm., 62 


CORPORATION.— Whether a corporation can maintain an action upon an 
implied promise for the collection of assessments made on the shures of stock 
owned by a corporator, and whether the mere subscription for stock raises 
an implied assumption, quere ? 

Where there is an express agreement on the part of the stockholder to pay 
for the shares of stock allotted te him, upon default of such payment, he 
may be proceeded against by action at the suit of the corporation not- 
withstanding the Charter may provide for the forfeiture or sale of the 
shares of delinquents. Barbee vs. Jacksonville Plank Road Company, 262 

CRIMINAL LAW.—(See InbictMent.) 

The degree of strictness spoken of in the books as applicable to criminal 
jurisprudence, is such as is conformable to rational principles, and not 
such as is calculated to defeat the ends of thelaw. Cherry vs. The State, 679 

DECREE.—A decree in favor of the husband of a daughter against the fath- 
er and grantor of property settled to the use of grantor and wife durivg 
their natural lives, is conclusive as to the life interest, right of possession 
and power of alienation of the grantor. Sanderson vs. Jones, 430 

DEMURRER.—If the defendant demur to the whole declaration and any 
one of the counts be good, the plaintiff shall have judgment upon the count. 

The failure to file a “ bill of particulars,” cannotybe taken advantage of by 
demurrer to the declaration. Barbee vs. Jacksonville & Alligator Plank 
Road Company, 262 

Where a plea is required to be verified by an affidavit, the failure to append 
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the affidavit is not a ground of demurrer, The subject can be taken ad- 
vantage of only by motion to the Court’ to set aside the plea, or to sign 
judgment as for want ofa plea. Hagler vs. Mercer, 842 
A demurrer opens all the pleadings, and the Court should give judgment 
against the party who committed the first error (in substance) in pleading. 
The copy of the cause of action required by the statute to be annexed to the 
declaration, is no part of the declaration and cannot be reached by de- 


murrer. Hooker vs. Gallagher, $51 
On overruling a demurrer, if the demurrant resorts to ulterior pleadings on 
the same point, the demurrer 1s waived. Bailey vs. Clark, 516 


DISCRETION.—It may be laid down as a safe rule,that every presump- 
tion is to be mm favor of the ruling of the Court below, where the same is 
made in reference to any point,fwhich at common law, was a matter pure- 
ly of discretion ; to induce the appellate Court to control that discretion, 
it must be made manifest that injustice or injury has been done to the 
rights or interests of the party asking its interference. Abren & Hyer vs. 
Willis, 359 

EJECTMENT.—Until the condition of a mortgage be broken and the 
same be actually foreclosed, the mortgagor and all claiming under him 
may maintain an ejectment to recover the possession of the mortgaged 

i Brown vs. Snell, 741 

EQUITY.— (See Insuncrion.) 

In equity, the general maxim of pari delicto, &c., does not always prevail ; 
circumstances of the particular case often form exceptions, and where 
it is necessary, relief will be granted. Bellamy vs. Bellamy, Adm., 62 

A second suit will not be allowed when it appears that a judgment, whether 
by confession, upon demurrer or verdict, and still in foree, has been ren- 
dered in a former suit, by a court of competent jurisdiction, for the same 
subject matter, for the same purpose, and a trial was bad upon the 
merits. The same rule prevails in Courts of law and equity, but there are 
instances forming exceptions to this general rule in which, under peculiar 
cireumstances, equity will entertain a second suit for the same cause of 
action and the same purpose. 

It is not a sufficient ground to entertain a bill in equity that on a trial of 
the same question in a suit at law, upon an issue involving the merits, 
the Jury gave a verdict for the defendant, because of an instruction by 
the Court that if they believed tke evidence, the right to sue at law was 
not in the plaintiffs but another person, or that the plaintiffs should go 
into a court of equity, though that instruction was erroneous. The only 
way of avoiding such an instruction is by taking a nonsuit before the 
jury retired, or obtaining a reversal of the judgment. 

If a party intends to rely upon a matter as constituting a ground for relief in 
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equity, it ought¢e be set up in the bill; if not so set up, though it ap- * 
pears by the evidence in the record to have been proved, it will not be 
considered at the hearing. Thornton et. al. vs. Campbell’s Ex’or, 546 

There is no rule of law or principle of equity which prevents a first mortgagee ~ 
from purchasing the mortgaged property when sold at sheriff’s sale un- 
der a judgment prior to the mortgage; and, in such case, he takes abso- 
lute title. 

When a surplus remains after the satisfaction of a prior execution under 
which property mortgaged has been sold, equity will regard the fund as 
substituted for the land, and pursue and distribute the same amongst sub- 
sequent mortgagees according to their priorities. 

The court will not consider the validity of a bargain and sale of real estate 
between parties who make no objection to the transfer, at the instance of 
another, whose rights are not affected thereby. Harrison vs. Roberts. Til 

ERROR.—It is error for the court to give a judgment by default, as for 
want of a plea when there 1s a good plea in the case upon which issue 
has been joined. Hooker vs. Gallagher, 351 

In a suit by executors or administrators, who have obtained their letters tes- 
tamentary or of adminiggation in another State, it is error to instruct the 
jury that the plaintiffs cannot recover without producing the probate of 
the will or letters of administration duly obtained, &c., and properly au- 
thenticated. Sullivan et al. ex’ors vs. Honaker, $72 

It is error to submit an issue upon one plea to the jury, while other pleas 
remain undisposed of, when it appears that they were pot abandoned. 
McKinnon vs. McCollum, 876 

The court cannot assume the conclusiveness of the testimony of any witness, 
and it is error so to charge. 

The court will not regard an assignment of error not connected with or ne- 
cessary to the merits of the case. 

Whilst the ruling of the court may be erroneous in some respects the court 
will not reverse the judgment if the verdict is sustained by the evidence. 
Doggett vs. Willey, 482 

EVIDENCE —The provision contained in the 4th paragraph of the 3rd 
section of the Act of 1834, (Thomp. Dig., 370,) which requires that “the 

evidence shall be confined strictly andvexclusively to the state of facts al- 
leged in the plaintiff ’s affidavit, as they existed at the time of issuing the 
attachment,” bas reference only to cases pending at the time of the pas- 
sage of the Act. 

It is a rule to be adopted in respect to the admission of evidence, on the 
trial of the issue of fraud or no fraud, arismg under the attachment law, 
that the evidence, whether consisting of overt acts or mere declarations of 
intention, shall not have transpired at so remote a period as to prevent 
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their becoming a part of the res geste, and the determinatign of this must 
be left to the sound discretion of the Judge, presiding at the trial of the 
issue. Hardee vs. Langford, 

The answer of a defendant is only evidence as to facts, to which other teeti- 
mony could be received, and it will not be admitted to show that the in- 
tent and meaning of the parties to a written agreement was contrary to 
what appears on the face of it. Carter vs. Bennett, 

When the plaintiff declares in assumpsit on a promissory note, he cannot 
properly be permitted to give in evidence a sealed instrument as the foun- 
dation of his action. Hooker vs. Gallagher, 

It is not proper for the court to charge the jury that circumstantial evidence 

«tending to show a probability that a survey covered the land in dispute, is 
sofficient to found their verdict. 

Reputation and hearsay, of themselves, are not evidence; yet, in connection 
with other evidence, they may be entitled to respect in cases of boundary 
after great length of time, and when it may be impossible to prove the 
existence of the primitive land marks. Doggett vs. Willey, 

Where a defendant, who is sued in equity by an administrator for the re- 
corery of a slave alleged to belong to the estate oes intestate, sets up 
an absolute title to the same and relies upon a bil of sale from the intes- 
tate directly to himself to support his claim, if the other evidence in the 
cause shows that the slave was in possession of the intestate at the time 
of his death, and had so continued from the date of the bill of sale, and 
that a stranger took possession of her immediately after that event, and 
there is no evidence to negative the idea that the defendant obtained his 
possession from such stranger, the acts and declarations of the latter, so 
far as they are immediately connected with his possession, may be ad- 
mitted as evidence with respect to the character of the defendant's title. 
McDougall, adm’or, vs. Van Brunt, 

In case of a charge of poisoning, chemical tests and analysis of the contents 
of the stomach and bowels are essential to the ascertainment of the truth, 
and should be resorted to in all cases where there is no direct proof of the 
act. 

Symptoms of themselves, witheut other circnmstances, are not reliable, and 
cannot be regarded as conclusive evidences of guilt. 

A new trial will be granted where there is evidence of symptoms alone, 
and those imperfect, no tests to ascertain the presence of poison, nove dis- 
covered or traced to the prisoner and no motive or other fact proved to in- 
duce the presumption of guilt. Joe vs. The State, 

Entries in the account book of a shop-keeper excluded as evidence where 
the proof was that they were made iv two, three and sometimes four 
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days after the transaction. They nal have been made on the same 
day or the day after. 

No objection that they were transcribed from a slate. 

The charges should be definite, stating the quantity and kind of the article 
and price, and not accumulate and confound prices of different articles. 

Grady vs. Thigpin, adm’or, 668 

The statute of 1854, as to the admission of shop books and other aceounts in 
evidence, construed: Held, to adopt the liberal principle of the American 
courts with their restrictions, that it is not confined to merchants; that the 
entries to be admitted must be originally made or contemporaneous with 
the transaction; that the book must appeur to be fairly kept, and free 
from erasures and interlineations, and the party make affidavit that the 
articles were delivered and the labor and services actually performed ; 
that the entries were made at or about the time of the transactions and 
are the original entries, and that the charges have not been paid. 

As a general rule, evidence must be given to the jury before the case is sub- 
mitted and the judge gives his charge, yet there are exceptions, and the 
omission to read the obligation declared on, which is admitted by the 
pleadings, is one of these. Hooker vs. Johnson, 430 

When an account is presented to a party, according to the recollection of a 

\ witness, for over three hundred dollars, which defendant promised to pay, 

' the jury should be instructed to find to the extent of the sum admitted. 
Hurly’s ex’or vs. Roche, 146 

EXCEPTIONS.— When no exception is taken to the charge of the court be- 
low, in a criminal case, and a motion was made for an arrest of judgment 
and for a new trial without alleging it as a ground for such motion there, 
it is too late to make the objection in the Supreme Court. Francis, a 
slave, vs. The State, 306 

EXECUTORS AND ADMINISTRATORS.—If an executor or adminis- 
trator receive assets of the estate sufficient to satisfy his debt due from 
the testator or intestate, this, at common law, operates an extinguishment 
of his demand. 

But the provision of the statute, which takes away the right of retainer in 
cases of insolvency, so far modifies this doctrine as to confine its operation 
exclusively to solvent estates. 

j When a defendant sets up as a bar to the action that the plaintiff in the 
character of executor bad received assets sufficient to satisfy his debt, it 
is neither necessary nor proper that the plea should allege that the estate 
was solvent; but if an insolvency is relied upon to bring the case within 
the operation of the statute, the fact should be distinctly averred in the 
replication by way of avoidance. Sealey vs. Thomas, ex’r, &c., 25 

Upon the death of the testator or intestate, if any injury is afterwards done 








— 








764 SUPREME COURT, 

















Index to Sixth Volume. 











to his goods and chattels, the executor or administrator may bring an ac- 
tion for damages for the tort, and under the circumstaces, he has his op- 
tion either to sue in his representative capacity and declare as executor 
or administrator, or to bring the action in his own name and in his indi- 
vidual character. 

When such a suit is brought by an executor or administrator, in his indi- 
vidual character, it is not necessary that there should be a bond binding 
the estate. 

Whether such a bond is necessary where an executor or administrator sues 
in such a case, in his representative character as executor or administra- 
tor: Quere? ; 

Tn a suit by an executor or administrator, in his respresentative character, he 
must describe himself and make bis claim as administrator or executor 
only ; describing himself executor or administrator 1s mere descriptio per- 
sone, 

The statute declares that the plaintiff in replevin, or some other competent 
person in his behalf, shall execute the bond with good and sufficient se- 
curity ; it is not contemplated by the latter provision that the persons 
signing the bond shall bind any body but themselves. Whether, theretore, 
an Executor or Administrator can, even in such an action as this, by pro- 
ceeding as such Executor or Administrator, and executing a bond as such, 
bind the Estate: Quere? B.anch vs. Branch, 

In a suit by executors or administrators, who have obtained their letters testa- 
mentary or of administration in another State, it is error to instruct the 
jury that the plaintiffs cannot recover without producing the probate of the 
will, or letters of administration duly obtained, &c., and properly authenti- 
cated. 

Whether such letters have been duly obtained or not, is a question to be 
settled in another stage of the case. 

Whether they are properly authenticated or not, is a question for the Court 
not the Jury. 

Every executor or administrator, when he sues as such, should make profert 
of his letters testamentary or of administration. 

The defendant by craving oyer of the letters and putting in the proper plea, 
may avail himself of the want of title of such plaintiff to sue. 

By pleading the general issue on/y, he waives all objections to such letters, 
and admits the plaintiff's right to sue as such executor or administrator. 
The omission of the profert when necessary, is now aided, unless the defen- 

dant demurs specially for the defect. Sullivan et. al., ex’rs. vs. Honacker, 

EXTINGUISHMENT.—The doctrine that a “ personal action once in sus- 
pense by the act of the party entitled to it, is always extinguished,”—ques- 


tioned. 
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If an executor or admmistrator receive assets of the estate, sufficient to satis- 
fy his debt due from the testator or intestate, this at common law oper- 
ates an extinguishment of his demand. Sealey vs. Thomas, Ex., &c., 25 

FRAUD AND FRAUDULENT CONVEYANCES.—A sile, assignment 
or other conveyance, not necessarily fraudulent because it may operate to 
the prejudice of a particular creditor. 

A deed made with the purpose or intent to hinder, delay or defraud credi- 
tors, is binding as between the parties; but as to creditors it is deemed to 
bave no lawful existence. Bellamy vs. Bellamy’s Adm., 62 

The 3d Section of the Act of 1823, with reference to fraudulent conveyances, 
(Thomp. Dig., 217, c. 11, § 1,) requires, that where the possession of per- 
sonal property is in one person and the use in another, in order to protect 
it against liability for the debts or contracts of the person in posseasion, 
the deed by which it is held must be recorded within five years. Wheth- 
er or not this section is applicable to contracts made out of this State. 
Quvere ? Crowell et al. vs. Skipper, 580 

GAMING .—(See Inpicrment.) 

GRAND JURY.—(See Ixpictment.) 

HUSBAND AND WIFE.—The husband is entitled during bis life to the 
income of property settled upon himself and wife jointly, as a compensa- 
tion for bis liability to maintain her; he is entitled to the whole of the 
profits of the trust estate when supporting the expenses of the household. 
Sanderson vs. Jones, 430 

INDICTMENT.—In an indictment for gaming, it is unnecessary to state the 
name of the game played or bet upon. 

An allegation that it was at “a certain game of cards” is sufficient. 

The name of the person with whom the bet was made must be stated, or it 
must be alleged that such person was to the jurors unknown. 

The common law declares that an indictment for an offence against the Stat. 
ute, must with certainty and precision charge the defendant to have com- 
mitted or omitted, the acts under the circumstances, and with the intent 
mentioned in the Statute. 

The place was sufficiently stated, by saying (after stating the venue,)in the 
County of Leon, and at a certain game of cards. Groner vs. The State, 89 

The indictment of a Slave need not state the name of the ownér of such 
Slave. 

A Slave indicted for an assault and battery, not alleged to have been com- 
mitted upon a white person, should be tried under the 6th See. of the Act 
of Noyember 21st., 1828, entitled “An Act relating to crimes and misde- 
nosllll committed by Slaves, free Negroes and Mulattoes.” 

When the record contains a copy of the indictment endorsed by the Foreman 
of the Grand Jury, A Zrue Bill, and a plea of not guilty has been put in, 
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a trial had, a verslict of guilty found, and motion for an arrest of Judgment 
made and argued, without an objec'ion that tt does not appear by the 
record that the Grand Jury returned the Bill into Court. endorsed by the 
Foreman, “ A True Bill,” the objection cannot be made in the Supreme 
Court on appeal in a case not capital. Francis a Slave vs. The State, 806 

When an indictment has upon it the usual indorsement of the title of the case 
together with a comprehensive designation of the offence charged, this 
court will, in view of the practice which is known to prevail in the circuit 
courts, in regard to matters of this kind, view such indorsement as the 
act of the prosecuting officer, whose duty it is to prepare the bills; and 
the words of “ A true bill,” which is the act of the Grand Jury, will be 
taken to refer to the offence as charged in the body of the indictment, and 
not to that designated in the indersement. 

Such indorsement of the prosecuting officer is to be received only as a mem- 
orandum for the convenience of reference, and to distinguish the paper 
from others of a similar character. It constitutes no part ot the indictment 
—it imparts no vitality, nor does it give any validity to the instrument. 

The Grand Jury bave the right to qualify and limit their fiuding to any ex- 
tent. they may deem pr-per, under the circumstances and facts which may 
be developed iv the investigation of the case ; but such qualification or lim- 
itation must not be presumed. The finding must be taken to be general \ 
and referable solely to the offence as charged in the body of the indict- 
ment, unless it can be reasonably inferred from the collocation of the words, 
that such qualification or limitation were intended to be made. 

It will not be permitted to distort the finding of the Jury, by fo.cibly 
connecting the words of the finding with the incomplete description of 
the offence, to be found in the usual indorsement of the prosecuting attor- 
ney. 

Every portion of the Record that comes up from the Circuit Court is entitled 
to equal credit: and if implicit credence is to be given to that portion 
which sets out the finding of the Jury, as recorded in the minutes of the 
Court, the same degree of credence is to be given to that porticn which 
connects the finding with, and makes it applicable to the particular bill 
of indictment set out in the Record. Such an identity between the ree- 
ord of the fimding and the particular bill of indictment, to which it is made 
to apply, as will leave no room for mistake or doubt, is all that is neces- ) 
sary. Cherry vs. The State, 679 

INJUNCTION—An injunction will be granted upon motion and without 
notice, whenever the giving of the notice would probably accelerate the 
injury complained of in the bill of complaint. The peremptory réQjuisi- 
tion for the giving of notice provided for in the statute regulating ehan- 
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cery proceedings, is limited and restricted to applications “ to stay pro- 
ceedings at law.” 

When the answer fully denies all the circumstances upon which the equity 
of the bill is founded, it is the usual practice to dissolve the injunction. 
But there is no énflezidble rule to this effect, for the granting or continuing 
of the injunctivn must always rest in the sound discretion of the court, to 
be governed by the nature of the case. Allen vs. Hawley, 

Carter vs. Bennett, 
A court of equity will not enjoin a judgment at law and grant a new trial 


in case of negligence and inattention of a plaintiff to the defence of his suit. _ 


It is not proper to dissolve an injunction or dismiss a bi!l for want of a suit- 
able bond for costs or for insufficient notice or non-payment of costs; the 
court should correct the error, if possible, without resort to this alte:na- 
tive. Gamble vs. Campbell, 

“« Equity will enjoin the collection of the purchase money of land, on the 
ground of defect of title, after the vendee has possession under a convey- 
ance from the vendor with general warranty, if the title is either prosecu- 
ted or threatened, or if the purchaser can shew clearly that the title is 
defective.” 

On a motion for injunction after answer, the court will look only to the facts 
that are responsive to the bill, and will presume against defendant when 
he bas not answered what he ought to have answered. 

Where a new equity is set up by the answer to avoid that set up by the 
bill, the court will not regard it on the motion. 

On a motion for an injunction, the court will not commit itself to points or 
questions that may arise at the final hearing. Yonge & Bryan vs. Me- 
Cormick, 

The principle affirmed in the case of Carter vs. Bennett et al., 6 Florida R., 
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236, viz: that when all the Equities of the Bill are denied by the answer, | 


it is not of course to dissolve the injunction ; the granting and continuing 
of injunetions rest in the discretiwn of the Court to be governed by the 
vature and circumstances of the case—cited and approved. 

When the facts, cireumstances and law of the ease presented in the Biil and 
answer afford a strong presumption that the Complainant may be entitled 
to relief upon the final bearing, and in the meaiitime might suffer irre- 
mediable injury, the mjunetion shuld be continued to that period not- 
withstanding the general denial of the equities of the bill, in the answer. 
Linton vs. Denham & Palmer, 

INSTRUCTIONS.—The instructions of the court to the jury should be con- 
fined to the issue made by the pleadings, even although this be immate- 
rial. Hooker vs. Johnson, 
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IRREGULARITY.—Applications to set aside proceedings for mere irregu- 
larity, should be made as early as possible. Branch vs. Branch, 

JUDGMENT—A judgment recovered in the State of Georgia, as to matters 
of evidence, is entitled to full faith and credit in this State, but the same 
faith and credit are not due to subsequent acts under it, such as issuing 
and returning of execution thereon, and until said judzment has been pros 
ecuted ina Court of this State, judgment recovered and execution issued 
and pursued to every available extent, the plaintiff is but a creditor at 
large. 

Where promissory notes are offered in evidence and ruled out by the Court 
and not offered again, and where the mortgage given to secure said notes 
is also offered in evidence, but in consequence of said notes not being in 
evidence, the said mortgage and assignment thereof were not and could not 
have been fully considered and determined by the Jury, and there were 
other issues before the Jury, a judgment rendered under such cireumstan- 
ces should not be considered as a final and conclusive adjudication in res- 
pect to said mortgage and the ownership of said mortgage. Carter vs. 
Bennett, 

It, is error for the Court to give a judgment by default, as for want of a plea 
when there is a good plea in the case upon which issue has-been joined. 
Hooker vs. Gallagher, 

Whilst the ruling of the Court may be erroneous in some respects, the Court 
will not reverse the judgment if the verdi:t is sustained by the evidence. 
Doggett vs. Willey, 

Every fair intendment is to be made in support of the judgment below. Bailey 
vs. Clark, 

The lien of a judgment at law attaches to and binds the real estate of the 
defendant therein, acquired subsequent to the rendition thereof. Harrison 
ys. Roberts, 

Where a clerk bad failed to enter judgment on an order of court to that effect 
at one term, it is proper to have it done thereafter at the next term. Hag- 
ler vs. Mercer, 

JURISDICTION.—In cases where it is doubtful whether courts of law ean 
give relief, courts of chancery wiil entertain jurisdiction. Carter vs. Ben- 
nett, . 

The Cireuit Courts are not confined wholly to cases of original jurisdiction. 

They have for the most part the power of the Court of King’s Bench in Eng- 
land. 

A mandamus will lie trom this court to the Circuit Court in case of refusal 
to entertain jurisdietion when directed by law. 

The jurisdiction of the Cireuit Courts and Supreme Courts compared. 

The trial of an appeal case by the Circuit Court is rather the exercise of ori- 
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ginal than appellate jurisdiction, bit whether original or appellate the ex- 
ercise of the power is not in conflict with the Constitution of the State. 
Exporte Henderson, 279 

The act of 1845, which restricts the jurisdiction of the Supreme Court to the 
entertainment of “ causes brouzht by appeal or writ of error from the seve- 
ral Circuit Courts, whef theqpatter in controversy exceeds in amount or 
value fifiy dollars,” is compatible with the provisions of the Constitution, 
and that court is not authorized to take or exercise jurisdiction of a cause 
in which the matter in controversy is below that limit. . 

Where the judge of a Cireuit Court shall refuse to entertain jurisdiction of 
an appeal taken from a justice’s court, a writ of mandamus, issuing from 
the Supreme Court, is the appropriate process to compel the exercise of 
that jurisdiction. Andereon vs. Brown, 299 

Under the latitude given in the proviso to the second section of the fifth 
article of the Constitution, the Supreme Court has authority to issue writs 
of certioruri to any of the inferior jurisdictions; but to obtain its action 
upon the same, it must be clearly shown, that the case presented is such 
an one as requires the interposition of the court in order that justice may 
be done. Halliday vs. Jacksonville and Alligator Pik. R. Co., 304 

A second suit will not be allowed when it appears that a judgment, whether 
by confession, upon demurrer or verdict, and still in foree, has been ren- 
dered in a former suit, by a court of competent jurisdiction, for the same 
subject matter, for the same purpose, and a trial was bad upon the 
merits. The same rule prevails in Courts of law and equity, but there are 
instances forming exceptions to this general rule in which, under peculiar 
circumstances, equity will entertain a secund suit for the same cause of 
action and the same purpose. 

It is not a sufficient ground to entertain a bill in equity that on a trial of 
the same question in a suit at law, upon an issue involving the merits, 
the Jury gave a verdict for the defendant, because of an instruction by 
the Court that if they believed tke evidence, the right to sue at law was 
not in the plaintiffs but another person, or that the plaintiffs should go 
into a court of equity, though that instruction was erroneous. The only 
way of avoiding such an instruction is by taking a nonsuit before the 
jury retired, or obtaining a reversal of the judgment. 

If a party intends to rely upon a matter as constituting a ground for relief in 
equity, it ought to be set up in the bill; if not so set up, though it ap- 
pears by the evidence in the record to have been proved, it will not be 
considered at the hearing. 

When a Court of Equity has concurrent jurisdiction with a Court of Law, 
of a question which has been already tried at law, the Court of Equity 
will not entertain a suit to try the same question, because of some mat; 
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ter of which the plaintiff could have availed himself had he first sued in 
equity. Thornton et al. vs. Campbell’s Ex’or, 546 

The jurisdiction of the Cireuit Court by the Constitution embraces all mat- 
ters, civil and criminal, and therefore extends to and embraces a suit on a 
note for forty dollars. McMillan & Campbell vs. Savage, 748 

JURY.—During the trial of any case not capiffll, the court may, in the ex- 
ercise of a sound discretion, permit the jury under the proper charge, to 
separate. Fyancis, a slave, vs. The State, 306 

LIMITATIONS, STATUTE OF.—That portion of the period of prescrip- 
tion which has run under the limitation laws of another State, cannot be 
united with the time which has elapsed under the laws of this State, so as 
to complete a statutory bar of the right of action. 

The rule is that a foreign statue of limitations is inoperative except in cases 
where it not merely professes to bar the remedy, but goes directly to 
the extinguishment ot the debt, claim, or right. Perry vs. Lewis, 555 

MANDAMUS.—A mandamus will lie from this Court to the Cireuit Court 
in case of refusal to entertain jurisdiction when directed by law. Ex- 
parte Henderson, 279 

Where the Judge of a Circuit Court shall refuse to entertain jurisdiction of 
an appeal taken from a Justice’s Court, a writ of Mandamus, issuing from 
the Supreme Court, is the appropriate process to compel the exercise of 
that jurisdiction. Anderson vs. Brown, 299 

MARRIAGE SETTLEMENT.—Where a marriage settlement is made by 
husband and wife in trust to the use and behoof of husband and wife du- 
ring their natural lives, it is by no means clear that a separate estate is 
ereated for the wife. 

The husband is entitled during his life to the income of property settled upon 
himself and wife jointly,as a compensation for his liability to maintain 
her ; he is entitled to the whole of the profits of the trust estate when 
supporting the expenses of the household. 

A sale of personal property by a husband, under a marriage settlement as 
aforesaid, held good as toa daughter to the extent of the interest of the 
father, especially where there is no allegation that the husband has not 
property to maintain the wife, and does not maintain her. Sanderson vs. 
Jones, , 430 

MARRIED WOMEN.—Where a deed of gift in trust for the separate use 
of a married woman was made in Alabama, by parties living there at the 
time of its execution, the laws of that State as to the rights of the parties 
under it,,as administered by her judicial tribunals, form the rule of decision 
of the case. Her Courts having adopted the English rule as to the right 
-of disposition of the feme in a case were there was no restriction or dis- 
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cretion in the instrument, their ruling was held applicable and conclusive 
as to the rights of the parties. 

In a deed of gift of property to the separate use of the wife, having no words 
of restriction or direction as to alienation, the power of disposition is inci- 
dent to the ownership, and she may dispose of 1t as if she were a feme sole. 

The English and New York rule to this extent, approved and adopted. 

A married woman will not be protected or sustained in a course of double 
dealing, calculated to involve an innocent purchaser, and throw upon him 
the loss to arise from improper action of her husband. Maiben et al. vs. 
Bobe, 881 

MORTGAGE—To constitute ». trust or equitable mortgage, there must bea 
specific agreem nt between the parties in interest, and to be affected by 
it; there must also be a valuable consideration. 

The ease of Philips vs. Hawkins, 1 Florida R., 362, commented on and ex- 
plained. 

A sale of mortgagee’s interest under execution does not confer a complete 
title in personalty, but gives the mortgagee’s rights subject to redemption 
by the mortgagor. Cotten vs. Blocker et al., 1 

In case of a moitgage to secure notes payable at different periods, the note 
which first falls due has the prior right to be satisfied out of thé mort- 

\ gaged property, unless there is some peculiar equity attached to the notes 
of subsequent date, and so as io the other notes. 

In case of sale by a prior incumbrancer, the subsequent incumbrancer can 
only complain by showing fraud -in the sale, or that the property was 
more than sufficient to pay both debts, and that something remains for his 
benefit. Wilson & Herr vs. Hayward, 171 

A mortgage executed in Georgia on slaves and real estate then in Georgia, 
and said slaves sxbseguently removed to Florida, and the equity of re- 
demption therein sold at a reduced value, under an agreement that they 
are purchased “ subject to all the liabilities against them, in the way of 
debt, either by note, jud ment or mortgage in the State of Georgia, as the 
property of the vendor or mortgagor, the vendor on/y warranting the 
same against himself and his heirs,” avd afterwards removed from the 
State, some by the party complainant and some by the defendanf, and 
there being equities tangible, such as the Court of Chancery may seize 
hold of in rem and force the return of said slaves within the jurisdiction 
of the court, or decree a personal liability, may be foreclosed in a Court 
of Chancery having jurisdiction in this State, on the slaves, as if they were 
in Florida within the jurisdiction of the court, without embracing the real 
estate or any other property in Georgia, included in said mortgage, and 
forming no part of said purchase; but any transaction or acts of the mort- 
gagee or holder of the mortgage in Georgia which in eqnity and good 
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conscience, under all the circumstances of the case, should be a set-off, or 
reduction, or credit on the indebtedness of the mortgage, will enure to the 
purchaser of the equity of redemption. Carter vs. Bennett, 

There is no rule of law or principle of equity which prevents a first mortgagee 
from purchasing the mortgaged property when sold at sheriff’s sale un 
der a judgment prior to the mortgage; aud, in such case, he takes abso- 
lute title. 

When a surplus remains after the satisfaction of a prior execution under 
which property mortgaged has been sold, equity will regard the fund as 
substituted for the land, and pursue and distribute the same amongst sub- 
sequent mortgagees according to their priorities. Harrison vs. Roberts, 

Until the condition of a mortgage be broken and the same be actually fore- 
closed, the mortgagor and all claiming under him may maintain an eject- 
ment to recover the possession of the mortgaged premises. Brown vs. 
Snell, 

NEW TRIAL.—Bills for a new trial not countenanced, and never should be 
entertained except in a very clear case of fraud or injustice, or upon newly 
discovered evidence, which could not possibly have been produced at the 
first trial. Carter vs. Bennett, : 

When no exception is taken to the charge of the court below, in a criminal 
ease, and a motion was made for an arrest of judgment and for a new 
trial, without alleging it as a ground for such motion there, it is too late 
to make the objection in the Supreme Court. Francis, a slave, vs. The 
State, . 

A new trial will be granted where there is evidence of symptoms alone, and 
those imperfect, no tests to ascertain the presence of poison, none dis- 
covered or traced to the prisouer and motive or other fact proved to in- 
duce the presumption of guilt. Joe vs. The State, 

NOTICE.—Notice to creditors to file their claims does not sustain a bar 
under the statute. The statute should be strictly pursued and its terms 
complied with. Cotten vs. Blocker et al., 

OATH.—The oath of office of Commissioner of Roads and Bridges need not 
be administered by a Justize of the Peace, but may be administered by 
certain other officer-. 

Whether if Road and Bridge’ Commissioners were not sworn at all, their 
acts would for ‘hat cause, Le null and void: Quere? McKinnon vs. Me- 
Collum, 

OFFICER.—A Clerk of the Cireuit Court may appoint a deputy. 

A ministerial office may be exerc'sed by deputy. 

A deputy may, in general, do anyact that his principal could do, except to 
make a deputy. McKinnon vs. McCollum, 

PARTNERS AND PARTNERSHIP.—As a general rule, the several own- 


376 




















TERMS HELD IN 1855-’6. 














Index to Sixth Volume. 





— 





ers of a merchant vessel or steamboat hold their respective interests 
therein as tenants in common and not as copartners, and consequently 
are to be governed by the rules of law, applicable to that species of tenure. 
But to this rule there may be exceptions, either growing out of the ex- 
press agreement of the parties, or to be implied from the nature and 
character of the business or adventure in which they may be engaged. 

Where partnership funds are invested in the purchase of a steamboat, in the 
absence of any positive stipulations between the part-owners to the con- 
trary, they will hold their respective interests in strict partnership and 
the property will be subject to the law of partnership. The case of 
“Loubat vs. Nourse,” (5 Florida Rep., 350,) referred to and approved. 

Whenever the intervention of a Court of Equity becomes necessary, in conse- 
quence of dissensions or disagreements between the copartners to effect a 
settlement or closing of the partnership concerns, upon bill filed by any of 
the partners showing either a breach of duty on the part of the other 
partners or a violation of the agreement of partnership, a rectiver will be 
appointed as a matter of course. 

Each of the co-partners has a specifie lien or the partnership stock, not only 
for the amount of his share, but for monies advanced by him beyond that 
amount for the use of the eo-partnership, and the share of each is the pro- 
portion of the residue on the balance of account. 

In all cases of a partnership at will, whether the contract was originally of 
that nature or has become so by effluxion of time, or from other circum 
stances, a Court of Equity will, upon a dissolution, decree a sale of the 
entirety of the partnership effects, at the desire of any of the parties, 

A Court of Equity has no authority to appoint a Receiver, with a view per- 
manently to carry on the business of a partnership, but there is no impro- 
priety in directing the Receiver to superintend the business during the 
pendency of the legal proceedings instituted for the purpose of dissolving 
the partnership. Allen vs. Hawley, 149 

Where the same individuals do business under different names or styles in 
two separate houses, the parties in interest being the same, their rights 
and liabilities as co-partners will not be affected thereby, and they will be 
regarded as constituting one and the same firm; and, in such cases, a 
creditor whose debt was created in the name of and with one house, 
may proceed by garnishment to subject to his claim a debt contracted in 
favor of such copartners in the name of the other house. Lathrop & 
Wilkinson vs. Snell, "50 

PLEAS AND PLEADING.—When a defendant sets up as a bar to the 
action that the plaintiff in the character of executor had received assets 
sufficient to satisfy his debt, it is neither necessary nor proper ‘hat the 
plea should allege that the estate was solvent; but if an insolvency is re- ~ 
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lied ‘upon to bring the case within the operation of the statute,.the fact 
em: should be distinctly averred in the replication by way of avoidance. 

It is the first essential of good pleading that it be characterized by certainty, 
and this quality is especially requisite in the replication. Sealey vs. 
Thomas, ex’r, 25 

Where a plea is required to be verified by an affidavit, the failure to ap- 
pend the affidavit is not a ground of demurrer. The subject can be taken 
advantage of only by motion to the court to set aside the plea or to sign 
judgment as for want of a plea. 

The twenty fourth section of the act of November 23d, (Thomp. Dig., 331,) 
is restricted to pleas alleging a want of consideration, and does not apply 
where the allegation is a fai/ure of consideration. 

And even where the want of consideration is pleaded, the only effect of that 
section is to change the burthen of proof. The defendant may still plead 
a want of consideration without verifying his plea by an affidavit; but in 
such case he takes upon himself the onus probandi, as he formerly did at 
common law. Hagler vs. Mercer, 342 

Under the operation of “ Reg. Gen.” (Hill. Term, 4 W. 4,) which have been 
adopted for the regulation of the practice in the Circuit Courts, where a 
defendant intended to rely upon either a want of consideration, or a fail- 
ure, or illegality of consideration, as a defence to the action, he shall set q 
forth in his plea so much of the facts or circumstances connected with the 
transaction as may be necessary to apprize the plaintiff fully of the spe- 
cific nature and character of the defence which he will be required to 
meet. Abren & Hyer vs. Willis, 359 


Every executor or administrator, when he sues as such, should make profert 
of his letters testamentary or of administration. 

The defendant, by craving oyer of the letters and putting in the proper plea, 
‘may avail himself of the want of title of such plaintiff to sue. 

By pleading the general issue only, he waives all objection to such letters, 
and admits the plaintiff’s right to sue as such executor or administrator. 

The omission of the profert when necessary is now aided, unless the defen- 
dant demurs specially for the defect. Sullivan et al., ex’ors vs. Honacker, 372 

It is error to submit an issue upon one plea to the jury while other pleas re- 
main undisposed of, when it appears that they were not abandoned. Mc- 
Kinnon vs. McCollum, 376 j 


A declaration upon such a note by a holder, other than the payee, is deféc- 
tive in substance if it does not allege that the note was endorsed. Hooker 
vs. Gallagher, 351 
PRACTICE.—The rule that allowed a party who offered no evidence the 
closing argument, bas been repealed. 
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As has also the rule which alloweda default for want of a plea, dc., to be 


entered in vacation. Bailey vs. Clark, 516 
The appearance by attorney of a party summoned as a garnishee, cures any 
defect in the service of the writ of garnishment. Mercer vs. Booby, 723 


From the terms of the statute providing for the commencement of suits in the 
courts of common law, it is clearly deducible that the debt or damages 
sued for, as set forth in the precipe, ought to be inserted in the summons 
ad respondendum ; but the omission by the clerk to do so does not render 
the summons void. 

Where an amendment in the original process is allowable, the Supreme Court 
upon error brought will give to the party entitled thereto the same ben- 
efit of the amendment as though it had been actually niade. 

A defect or irregularity which is apparent upon the face of the original writ 
or summons, (if the same is not carried into the declaration) is not the 
subject of plea in abatement. It can be taken advantage of only by mo- 
tion to quash. 

Only matters extrinsic or dehors the writ or summons can be so pleaded. 
Campbell vs. Chaffee et al. 724 

PRESUMPTION.—It may be laid down as asafe rule, that every presump- 
tion is to be in favor of the ruling of the Court below, where the same is 
made in reference to any point, which at common law was a matter pure- 
ly of discretion ; to induce the appellate Court to control that discretion, 
it must be made manifest that injustice or injury has been done to the 
rights or interests of the party asking its interference. Ahren & Hyer, vs. 
Willis, 359 

PRINCIPAL AND AGENT.—The instruction of the Cireuit Judge in this 
case was, that the principal, the person hiriog a negro slave, was res- 
ponsible for his loss through carelessness or misconduct of his agent ; 
again, that if an agent hears that a negro cannot swim, and gives ap 
order which no prudent man with this knowledge would give, he is res- 
ponsible for the injury resulting from such improper act ; held that this 


ruling was right. Kelley, Timanus & Co., vs, Wallace, 690 
PROCESS.—If the style of process is “ The State of Florida,” it is sufficient, 
Branch vs. Branch, 314 


PROFERT.—(See Preas anp Pieaprxe.)’ 

PROMISSORY NOTES.—The endorsee of an over-due promissory note 
takes it as against the maker, with all the equities arising out of the note 
transaction itself, but not subject to a set off in respect to a debt due from 
the endorser to the maker of the note, arising out of collateral matters, 

This doctrine rests upon the law merchant which forms a part of the com- 
mon law. The Statute of set off does not apply to it. Kilcrease ys, 
White, 45 
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A promissory note, payable to A.B. or order, must be endorsed by the 
payee to enable the holder (other than the payee) to sue upon it in his 
own name. . 

A declaration upon such a note by a holder, other than the payee, is defec- 
tive in substance if it does not allege that the note was endorsed. Hook- 
er vs. Gallagher, 

PUBLIC PROPERTY.—That the Pensacola and Georgia Railroad Com- 
pany, is a private corporation, affords no valid reason why the shares of 
its capital stock, purchased by and on behalf of the County of Leon, 
should not be deemed to”be the public property of the citizens of the 
County. Cotten et al. vs. County Commissioners, 

RECEIVER.— Whenever the intervention of a Court of Equity becomes ne- 
cessary, in consequence of dissentions or disagreements between the co- 

to effect a settlement er closing of the partnership concerns, 
upon bill filed by avy of the partners, showing either a breach of duty on 
the part of the other partners or a violation of the agreement of partne:- 
ship, a Receiver will be appointed as a matter of course. 

A Court of Equity bas no authority to appomt a Receiver with a view per- 
manently to carry on the business of a partnership, but there is no impro- 
priety in directing the Receiver to superintend the business during the 
pendency of the legal proceedings instituted for the purpose of dissolving 
the partnersbip. 

If a Receiver either exceed or abuse his authority, as defined by the terms 
of the order making the appointment, and injury or damage thereby re- 
sult to any of the parties in interest, they have their remedy on his bond. 
But such transcending or abusing of his authority cannot, on appeal, be 
urged against the validity of the order. Allen vs. Hawley, 

REHEARING.—The eourt will act upon a petition for a rehearing where it 
was presented in time, although two of the judges who sat on the bearing 
of the cause have, since the decree was made, gone out of office. Lines 
vs. Darden, 

REMAINDER.MEN.—If the remainder-men, the children provided for after 
the termination of the life estate, have a fear that the property is in dan- 
ger of being diverted and squandered, and they have such interest against 
the purchaser from the father, their remedy is by bill quia timet, San- 
derson vs. Jones, 

REPLEVIN.—It is not necessary that the bond, in an action of replevin, 
should contain a description of the property, but the affidavit must des- 
cribe it. 

The value of the property asstated in the declaration, is not the criterion of 
the value of the property ; it is the estimated value (by the Clerk, whose 
duty it is to approve the bond,) at the time the bond is given, and the 
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plaintiff, by stating in his declaration a higher value, cannot invalidate 
the bond. 

If the Clerk in approving the bond add to his name the word Clerk only, 
it is sufficient if the other proceedings which occurred at the same time as 
the making of the affidavit, or the issuing of the writ, show of what Court 
he was Clerk, and that it is the same into which the wnt is returnable. 

The Court may order a pluries writ, in an action of replevin under our stat- 
ute, or the plaintiff may (in a proper case) cause one to be issued without 
an order of the Court. 

By suing out an alias writ, the plaintiff waives (for the time being, at least,) 
his right under the statute to declare in trover or trespass. Branch vs. 
Branch, 

RES GESTZ.—A deed of assignment is to be construed by the res geste, 
and thus Courts are permitted to look to the circumstances and motives 
which led to its execution, and the objects to be accomplished. Bellamy 
vs. Bellamy’s Adm’r. 

SALE—A sale of mortgagee’s interest under execution does not confer a 
complete title ia personalty, but gives the mortgagee’s rights subject to 
redemption by the mortgagor. Cotten vs. Blocker et el., 

SET-OFF.—({ See Promissory Nore ) 

SLAVE.—(See Inpicrment.) 

The instruction of the Circuit Judge in this case was, that the principal, the 
person hiring a negro slave, was responsible for his loss through careless~ 
ness or misconduct of his agent; again, that if an agent hears that a regro 
cannot swim, and gives an order which no prudent man with this know- 
ledge would give, he is responsible for the injury resulting from such im- 
proper act: held that this ruling was right. 

From the evidence, it appeared that the negro, lost by drowning in the ser- 
vice of the defendants, was a green hand at the mill—afraid of water— 
was near drowning before, having been rescued by others, a fact known 
to the superintendent; that the employment he was put to was danger- 
ous and requiring great expertness in getting logs out of a pen in the 
water of the depth ef from two and a half to eight and ten feet deep: 
Held, under these facts, that the order was illegal and improper, and de- 
fendants liable for the loss. Kelly, Timanus & Co. vs, Wallace, 

STATUTE—It is a general rule to be observed in the construction of 
statutes, that where they provide extraordinary remedies, they should be 
strictly construed. But in view of the fact that there exists no provision for 
“special bail” in this State, that rule may be somewhat relaxed in its appli- 
cation to the attachment laws, whenever by so doing the cause of justice 
may be advanced. Hardee vs. Langford, 

STATUTORY BAR —Neotice to creditors to file their claims does not sus- 
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tain a bar under the statute. The tatute should be strictly pursued and 
its terms complied with. Cotten vs. Blocker et al., 

RAX SALE—Where the land of one individual is sold by the Tax-Collec- 
tor to pay the taxes due upon that particular tract, together with the taxes 
due upon other lands belonging to another individual, the sale is invalid, 
and the deed from the Tax-Collector conveys no title. Brown vs. Snell, 

TRESPASS.—Trespass, quare elauswm fregit, is a local action in which the 
plaintiff is required to prove that the place is within the jurisdiction of 
the court, and the defendant may show by testimony that it is not 
within it. 

_ A plea that a difference exists between the States of Georgia and Florida as 

to whether the premises lie within the jurisdictional limits of the State of 

Georgia or the State of Florida; that the premises are claimed by the 

State of Georgia to be within her jurisdiction; that no line has been run 

and marked defining the boundary between the States; that A having 

judgment and execution on recovery of a claim of land againat one M, the 
sheriff, by virtue thereof, executed the writ by putting out the goods and 
chattels of plaintiff L and delivering possession to detendant as agent of 
the plaintiff in execution, is not a good bar to the action. McMillan vs. 


Lacy, 

TRUST AND TRUSTEE —In an assignment to a trustee who accepts the 
trust and enters upon the duties thereof for the use of certain creditors, 
the legal estate passes and vests in the trustee, and chancery will compel 
the execution of the trust for the benefit of the said creditors, though they 
be not at the time assenting and parties to the conveyance. 

In a deed of trust, wherein after specifying certain slaves by name and also 
enumerating other personal property, and then adding a general clause, 
viz: “and all his personal effects of every name, nature and description,” 
dc. Held to embrace things ejusdem generis, with those which had been 
mentioned before, and to convey for the purposes of the trust any other 
slaves which then belonged to the grantor and not before specified by 
name, and especially where the res geste favors that construction, but not 
to pass real estate or equity of redemption in land. 

In a deed of assignment to a trustee conveying “all the future cotton crops 
made on said plantation,” an estate is conveyed commensurate with the 
trust; and although it does not pass the equity of redemption in said land, 
yet it is a fiduciary license, lease or conveyance thereof, and of all that 
was necessary to the management of the plantation and appropriation of 

said crops for the objects and purposes of said trust. 

> Jn all cases where a purchase has been made by a trustee, on his own ac- 

count, of the estate of bis cestui que trust, although sold at public auction 

jt is ia the optien of the cestui que trust to set aside the sale, whether 
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boya fide made or not, and particularly where there are inequitable fea- 
tures in the transaction. 

A trustee is bound not to do anything which can place him in a position im 
consistent with the interests of the trust, or which have a tendency to in- 
terfere with his duty in discharging it. Bellamy vs. Bellamy’s adm’, 62 . 


The trusts intended by the courts of equity, not to be reached or affected 
by the statute of limitations are those technical and continuing trusts 
which are not at all cognizable at Jaw, but fall within the proper, peculiar 
and exclusive jurisdictioa of the Court of Equity. 

A person purchasing mortgaged or encumbered slaves at a very reduced 
price, “subject to all the liabilities that are against them in the way of 
debt, either by note, judgment or mortgage, as the vroperty of the mort- 
gagor, the mortgagor only warranting the same as against himself and 
heirs,” and the great reduction in the price being unexplained, must be 

“considered to have purchased only the equity of redemption therein. And 
as between the parties, Courts of Eqaity will congider the justice, equity 
and understanding of the purchase to be that any encumbrance in the 
way of debt then existing against said slaves, either by note, judgment 
or mortgage, as the property of the vendor, were to be met and paid by 
the purchaser to any amount not exceeding the value of the slaves at the 

. time said liability shall be enforced; and such a purchase constitutes a 
constructive trust in 2em m favor of the owner of said encumbrances, or 
any of them, such as Courts of Chancery only will enforce. Carter vs. 
Bennett, 214 


Where a deed of gift in trust for the separate use of a married woman was 

made in Alabama by parties living there at the time of its execution, the 

su laws of that State as to the rights of the parties under it, as administered 

by her judicial tribunals, form the rule of decision of the case. Her 

courts having adopted the English rule as to the right of disposition of 

the feme in a case where there was no restriction or discretion in the in- 

strument, their ruling was held applicable and conclusive as to the rights 
of the parties. Maiben et al. vs. Bobe, 881 


Where a marriage settlement is made by husband and wife in trvst to the 
use and behoof of husband and wife during their natural lives, it is by 
no means clear that a separate estate is created for the wife. 

Se The husband is entitled during his life to the inceme of property settled 

upon himself and wife, jointly, as a compensation for his liability to main- 
tain her; he is entitled to the whole of the profits of the trust estate when 
supporting the expenses of the household. 

Trusts arg alienable, and a husband may sell and dispose of his life interest 
in such property. Sauderson vs. Jones, 430 
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USE AND OCCUPATION.—When in an action for use and occupation, 
the lot, square, town and county where.the premises are situated, are set 
out in the declaration: He/d, first, that this was a matter of description 
and must be proved as laid; Second, that it was unnecessary to have 
alleged any location of the premises; Third, that if it had appeared to 
have been the intention of the plaintiff to have made the averment of the 
place where the premises were situated, refer to the venue, or if it was 
dmbtful whether the design was to make the averment matter of de- 
scription or matter of venue, it would be considered as venue, in order to 
prevent a failure d® recovery, because of the unnecessary averment ; but 
when there is no such doubt, the averment must be considered as matter 
of description and must be proved as laid. Burrett vs. Doggitt, 

VARIANCE.—The failure to join a defendant as joint contractor or partner 
is only pleadable in abatement, and cannot be taken advantage of as mat- 
ter of variance at the trial. Hurly’s ex’or vs. Roche, 

VENDOR AND VENDEE—As a general rule, the vendor of goods hav- 
ing possession and selling them as his own, is held bound in law to war- 


rant the title, and, therefore, he is generally not a competent witness for — 


the vendee in support of the title. 

But it does not follow that the vendor of goods is necessarily interested or 
bound to warrant the title. He may not have been in the possession of 
the goods when he sold them, or he may have sold them without recourse, 
or he may have a release from the purcheser. Croom vs. Noll, 


Equity willf enjoin the collection of the purchase money of land, on the 
ground of defect of title, after the vendee has possession under a convey- 
ance from the vendor with general warranty, if the title is either prose- 
cuted or threatened, or if the purchaser can shew clearly that the title is 

_ defective. Yonge,& Bryan vs. McCormick, 

WITNESS.—An agent is a competent witness to prove his own authority if 
it be by parol. He stands in the character of a disinterested and indiffer- 
ent witness between the parties in all ordinary cases. 

Agents are witnesses, and in many cases they are so ex necessitate, even 
where they may be interested. 

The exception being founded upon considerations of public necessity and con- 
venience, it cannot be extended to cases where the witness is called to 
testify to matters out of the usual and ordinary course of business. 

Where the agent has a direct interest in the event of a suit relating to a con- 
tract made by him independently of his act as agent, he is not a compe- 
tent witness for his principal in regard to such contract. 

Notwithstanding the prima facia appearance of an interest on the part of 
the witness on the face of the record, yet his evidence ought not to be re- 
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jected without examining him on his voir dire as to his situation, or ad- 
ducing other proof to show that fact. 

The disqualifying interest must be some certain, legal and immediate in- 
terest, however minute, either in the event of the suit or in the record, as 
an instrument of evidence, in support of his own claims in a subsequent 
action. 

The mode of proviug the interest of a witness, is either by his own examin- 
ation or by evidence aliunde. 

When the objection to the competency of the witness arises from his own 
examination, he may be further interrogated to facts tending to remove 
the objection, though the testimony might, on other grounds, be inadmis- 
sible. 

As a general rule, the vendor of goods having possession and selling them as 
his own, is held bound in law to warrant the title, and therefore, he is ge- 
nerally not a competent witness for the vendee in support of the title. 
Croom vs. Noll, 

Where a witness has a joint interest with the party for whom he 1s called to 
testify, either in the subject matter to be recovered or in the contract 
as a general partner, joint or part owner, or joint contractor, by which 
he has an interest in the very thing claimed or in the money to be re- 
ceived, he is incompetent. 

Although a witness has answered that he is not interested in the result of 
the suit pending, this does not prevent a further examination into his real 
situation and the facts of the case as to his interest. Hooker vs. Johnson, 730 

WRIT.— The court may order a pluries writ, in an action of replevin under 
our statute, or the plaintiff may (in a proper case) cause one to be issued 
without an oder of the court. 

By suing out an alias writ, the plaintiff waives (for the time being, at least,) 
his right under the statute to declare in trover or trespass, Branch vs. 
Branch, 
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- * : 


» For “Henry Anderson,” at page 299, read “ Henry 
enderson.” 

"For “The Supreme Court has authority to entertain 
n appeal coming up directly from a Justice’s Court,” at 
page 803, read “‘The Supreme Court has zo authority,” 
| Read head-note No. 2, at page 382, as follows; “In a 
deed of gift of personal property to the separate use of the 
wife, having. no words of restriction or direction as to al- 
fenation, the power of disposition is incident to the owner- 
hi p, and she may dispose of it as if she were a feme sole.” 
© At page 328, for “jirt” read “ juri.” 

» At page 482, for “ Daggett vs. Willey” read “ Doggett 
ys. Willey.” 

. “On page 304, head-notes, second line, read “ the Su- 
sreme Court has no authority,” &c. 

» Many other errors, typographical and of punctuation, 
have unavoidably crept in, but which may be detected by 
the reader without being specially pointed out here. 
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